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IMPLEMENTATION OF THE 1964 WILDERNESS 

ACT 


TUESDAY, APRIL 15, 1997 

House of Representatives, Subcommittee on Na- 
tional Parks and Public Lands, and Subcommittee 
ON Forest and Forest Health, Committee on Re- 
sources, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:06 a.m. in room 
1324, Longworth House Office Building, Hon. James V. Hansen 
(Chairman of the Subcommittee) presiding. 

STATEMENT OF HON. JAMES HANSEN, A U.S. REPRESENTA- 
TIVE FROM UTAH; AND CHAIRMAN, SUBCOMMITTEE ON NA- 
TIONAL PARKS AND PUBLIC LANDS 

Mr. Hansen. The committee will come to order. 

The Subcommittee on National Parks and Public Lands and the 
Subcommittee on Forests and Forest Health convene this hearing 
to explore the implementation of the 1964 Wilderness Act, by the 
Forest Service, the Bureau of Land Management and the National 
Park Service. I welcome Chairman Chenoweth and appreciate her 
work on this issue and look forward to the testimony today. 

The 1964 Wilderness Act established the National Wilderness 
Preservation System which “shall be administered for the use and 
enjoyment of the American people,” section 2(a) of the 1964 Wilder- 
ness Act. In their zeal to protect and conserve our national herit- 
age, our Federal national land management agencies forget about 
the fact these lands were set aside for the American people. These 
areas are not museums where we can only look and not touch. 
They are for the “gathering and dissemination of information re- 
garding their use and enjoyment as wilderness.” 

The Federal Government currently manages over 104 million 
acres of wilderness in this country. Within these vast areas are 
preserved the greatest and most remote places on this Earth. As 
a veteran on this committee, I am proud to have played a role in 
designating millions of these acres in Utah, Montana, Colorado, Ar- 
izona, California and many other States. The Wilderness Act and 
its original intentions continue to be important tools in protecting 
our Federal lands, but we must remember that people are just as 
important to this equation. 

We will hear testimony today which should amaze the members 
of this committee. We will hear of people being punished for trying 
to save their own lives, of property rights being violated, of Boy 
Scouts being excluded from wilderness areas, of wildlife being al- 
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lowed to perish and people simply being excluded from the “use 
and enjoyment” of our wilderness areas. 

We have a number of witnesses today, and I would like to ask 
we keep our opening statements brief so we might move on to the 
witnesses and have an opportunity to explore the many issues be- 
fore us. I welcome our witnesses and again appreciate the work of 
Chairman Chenoweth on this hearing and look forward to the testi- 
mony. 

I will now turn to the Chairman of the Subcommittee on Forests 
and Forest Health, the gentlewoman from Idaho. 

STATEMENT OF HON HELEN CHENOWETH, A U.S. REPRESENT- 
ATIVE FROM IDAHO; AND CHAIRMAN, SUBCOMMITTEE ON 

FOREST AND FOREST HEALTH 

Mrs. Chenoweth. Thank you, very much, Mr. Chairman, and I 
am pleased to be conducting this hearing with Chairman Jim Han- 
sen. I want to thank him for his hard work on this issue and I ap- 
preciate having the opportunity to work with him on this hearing. 

The Wilderness Act of 1964 is one of our principal environmental 
laws. Quoting from the Act, the purpose of the Wilderness Act is 
“to secure for the American people of present and future genera- 
tions the benefits of an enduring resource of wilderness.” 

Wilderness was created to allow American citizens the ability to 
enjoy nature in its purest sense. It has been created to ensure that 
future generations have the same opportunity to enjoy the beauty 
of the land that we do today. However, several incidents have been 
brought to the committee’s attention that bring into question 
whether our land management agencies are implementing the Wil- 
derness Act properly. 

Today, we will have the opportunity to hear testimony from a 
number of citizens that have been harassed by our land manage- 
ment agencies in wilderness areas. Many of you are familiar with 
the case of the 14-year-old Boy Scout who was separated from his 
troop in the Pecos Wilderness area in New Mexico. After a heli- 
copter located the boy, the Forest Service refused to permit the hel- 
icopter to land to bring him to safety. 

And yet, in my State of Idaho, some ranch hands notified the 
rangers on the Boise National Forest that a gray wolf had been in- 
jured about 4 miles inside the Frank Church River of No Return 
Wilderness. The recovery biologist for the U.S. Fish and Wildlife 
Service determined that a helicopter would be needed to transport 
the wolf to safety. Permission was sought from and granted with- 
out question by the Forest Service to allow the helicopter to land 
and transport the wolf. 

I do not question the seriousness of the injury of the wolf, but 
I do question the wisdom of an agency that allows for a helicopter 
to enter a wilderness area for a wolf, but refuses on the other hand 
to allow a helicopter to land to bring a young man to safety. As we 
will hear today, the implementation of the Wilderness Act by our 
Federal land management agencies is fraught with many similar 
stories. 

What happened to common sense? What happened to compassion 
in our Federal land management agencies? Has the Wilderness Act 
gone wild? I say that the Act has not, but from the documentation 
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that we have received, the Federal agencies’ implementation war- 
rants much attention and continued oversight. It is my intention 
to introduce legislation that will guarantee that our Federal agen- 
cies will act — will not have the ability to harass American citizens 
that are simply enjoying the beauty of our wilderness areas. 

Wilderness controversies are not confined to the West. I am par- 
ticularly interested in hearing the testimony of Kathy Stupak- 
Thrall of Michigan to learn how the Forest Service interprets the 
legal term “valid existing rights” and the rights of the State of 
Michigan to control water within its borders. 

I believe that as the public begins to understand the inflexible 
nature of how our Federal agencies implement the Wilderness Act, 
and as the public begins to learn of the horror stories, some of 
which we will hear today, we will be able to inject some common 
sense into the wilderness debate. 

I want to be clear, I support the goals of the Wilderness Act. Pre- 
serving pristine areas for our children is a laudable purpose, but 
when the Act has been administered in such a way that human life 
and limb are at risk, I have to question whether we have gone too 
far. When property is taken without compensation, I have to ask 
whether that is the intent of the 1964 Act; and when a large seg- 
ment of our population is unable to access wilderness, I am forced 
to wonder just why we are blocking off these beautiful lands to so 
many of our citizens. 

I am hopeful that this hearing will help answer some of these 
questions. That being said, I am pleased to be conducting these 
hearings with Chairman Hansen and want to welcome our wit- 
nesses. 

I look forward to receiving your testimony. 

Mr. Hansen. Thank you. We appreciate the testimony. 

The gentleman from Michigan, Mr. Kildee, is sitting in for the 
gentleman from American Samoa, Mr. Faleomavaego, and we will 
now turn to Mr. Kildee. 

STATEMENT OF HON DALE E. KILDEE, A U.S. 

REPRESENTATIVE FROM MICHIGAN 

Mr. Kildee. Thank you, Mr. Chairman, and Madam Chair. 
Thank you for holding this hearing today. 

I would first like to welcome all of our witnesses here today who 
are testifying, particularly Mr. Ted Nugent and Ms. Kathy Stupak- 
Thrall, both from my home State of Michigan. 

Mr. Nugent, I would like you to know many members of my staff, 
along with myself, are big fans of yours; and although our opinion 
may differ in how to manage our Nation’s wilderness areas, we will 
probably find some areas of agreement, too. I appreciate your deep 
interest in this issue and your presence here today. 

I have been a member of the committee for the past 15 years, 
and in that time, I have always believed we need to manage our 
public lands in a way that benefits the American people. We live 
in a country where people have diverse interests, tastes and beliefs; 
that is why I have always supported the concept of multiple use 
in the management of our Nation’s public lands. 

I have supported timber harvesting in our national forests. It is 
important to have the economy and the health of the forest in 
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mind, and I have advocated for a wide range of recreational activi- 
ties on the forest, including hunting, fishing, snowmobiling, camp- 
ing and hiking. 

It is my belief the multiple-use philosophy, a law that led me to 
write the Michigan Wilderness Act, a law that set aside 92,000 
acres of pristine forestland in Michigan so they can be managed 
much as they came from the hand of God. 

In fact, this year marks, Mr. Chairman and Madam Chair, the 
tenth anniversary signing of the Michigan Wilderness Act, and in 
10 years, these areas have become permanently protected, nothing 
has changed. And that is the beauty of the wilderness law: Nothing 
man has done has changed the lands. 

In Michigan, there are 2.7 million acres of national forestland in 
Michigan’s three national forests. Of that, only 92,000 acres are 
designated as wilderness areas. That means only 3 percent of the 
national forest land in Michigan is protected as wilderness area. 

I know not everyone is going to visit a wilderness area, but it is 
nice to know in today’s high-paced technological society, there will 
always be areas people can ski, snowshoe, or paddle a canoe in an 
absolutely motorless area. This is all possible because in 1964 Con- 
gress had the foresight and wisdom to understand that some parts 
of a forest are too precious to develop. 

I know your interest in the outdoors, Mr. Nugent, and in Michi- 
gan, we have a long and very proud history, tradition of hunting 
and fishing. It is a tradition that my family has enjoyed for five 
generations in Michigan. In fact, my two sons, who are now lieu- 
tenants of the United States Army, are avid hunters and fisher- 
men. My own son got hooked. The first 15 minutes of his first day 
of deer hunting in Michigan, he bagged a buck; and that has 
hooked him ever since, and he is a regular hunter. That is why 
when we wrote the Michigan Wilderness Act; we allowed hunting 
and fishing in the wilderness areas. We let that be regulated by the 
State ANR. 

Wilderness areas allow for a variety of public uses of the land, 
ecological safety of the area. Many of our Nation’s wilderness areas 
are really the crown jewels of our national patrimony. I believe we 
should be thanking our public land managers for the outstanding 
job they have done in protecting these lands, and I have been up 
there visiting the lands, visiting the managers, visiting the people 
up there. I have had two or three hearings up there on the wilder- 
ness areas. I only wish those managers had been invited to testify 
today so I could thank them in person. 

And thank you. Madam Chair, Mr. Chairman. I look forward to 
the hearing today. 

Mr. Hansen. I appreciate the comments of the gentleman from 
Michigan. 

We will proceed in this manner. The gentleman from New Mex- 
ico, and we will ask Mr. Skeen to join us on the dais, and then we 
will go to our first panel. 

STATEMENT OF THE HON. JOE SKEEN, A U.S. 

REPRESENTATIVE FROM NEW MEXICO 

Mr. Skeen. Thank you very much, and I want to thank my good 
friends for holding this important hearing on the current policies 
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regarding management of our Nation’s wilderness area areas, but 
I especially want to thank you for allowing me to come here today 
to pay my respects to an outstanding citizen of New Mexico, and 
that is Bobby Unser. 

Bobby Unser and his family have become a living symbol of auto 
racing in America today. This three-time winner of the most fa- 
mous race in America, the Indianapolis 500, 14-time winner of the 
Pikes Peak Hill Climb and 35-time winner of Indy Car races is 
today one of the premier spokespersons for auto racing in America. 
Millions of Americans know him from his career as a race broad- 
cast analyst for ABC, and his background has given him the tre- 
mendous insight he passes on to viewers across America who have 
never been behind the wheel of a car going 200 miles an hour, ex- 
cept on the 14th Street Bridge. 

Bobby has never forgotten his hometown of Albuquerque and, we 
will never forget him or his family; he has been a credit to his city, 
his family; and we are proud the Land of Enchantment is his 
home. 

I only wish this hearing was focusing on honoring Bobby and the 
great sport of auto racing. 

I want to remind people, the first wilderness in America was cre- 
ated in New Mexico. The Wilderness Act was a product of Senator 
Clinton Anderson of New Mexico. So suffice it to say, we know a 
little about wilderness in our State, and I will let Bobby tell you 
about his situation today. 

What I want to relay to this committee is my concern that gov- 
ernment agencies are spinning out of control. The Bobby Unser 
story you will hear today should never have happened. The other 
stories you will hear today should never have happened. The selec- 
tive enforcement and prosecution of our resource laws are not what 
Senator Anderson intended or envisioned. 

I will tell you what upsets me even more is when the cases are 
brought to public attention, then a curious thing happens. All of a 
sudden, mysterious stories start to appear in the news media ques- 
tioning citizens that have been wronged by the government. 

I don’t understand why responsible people in the Forest Service 
or other agencies let situations like this get out of hand. Is that 
what Reinventing Government is all about? Just ask yourself, if 
this can happen to Bobby Unser, this can also happen to anyone 
out there. We basically are at the mercy of local bureaucrats. It is 
no wonder people have such a low opinion of government and its 
leaders. 

Perhaps we have reached the dumbing down of government, not 
the downsizing of government. I sincerely hope that is not the case. 

Mr. Schiff asked me to pass along his regrets for not being here 
today. I am certain he would have had many good thoughts to add. 

So thank you, Mr. Chairman and Mrs. Chenoweth. 

Mr. Hansen. Thank you, Mr. Skeen. 

Joe Skeen has been very active in the Western Caucus and tak- 
ing a very big interest in the issues in front of us. 

Would you like to join us? 

Mr. Skeen. I will join you. 

Mr. Hansen. Rod Grams just walked in. Rod from Minnesota. 
We are grateful to have you. He used to be a member of our body 
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until he defected and went to the House of Lords. And, Rod, we 
would like to turn to you. We are honored that you would join us. 

STATEMENT OF THE HON. ROD GRAMS, A U. S. SENATOR FROM 

MINNESOTA 

Senator Grams. Thank you, Mr. Chairman, Chairman 
Chenoweth and other distinguished members of this panel. I appre- 
ciate the time to come and talk to you this morning. I commend 
you for holding this very important oversight hearing and appre- 
ciate the opportunity to speak on wilderness before the panel 
today. 

Wilderness protection and management is often perceived as a 
Western lands matter, but this issue is important within my home 
State of Minnesota. Nearly every Minnesotan, including myself, is 
proud of our State’s pristine wilderness area. 

In both 1964 and 1978, Congress designated portions of north- 
eastern Minnesota as one of our nation’s only lakeland-based Fed- 
eral wilderness areas. First envisioned by Hubert Humphrey, 
whom many regard as the father of the wilderness system, this was 
to be a unique wilderness area, allowing for legitimate multiple 
recreational uses. 

Specifically in 1964, when Senator Humphrey first included the 
Boundary Waters as part of the National Wilderness System, he 
made a promise to the people of northeastern Minnesota, saying, 
quote, “The wilderness bill will not ban motorboats.” It is safe to 
say, without that commitment, this region would not be a wilder- 
ness area today. 

In 1978, additional legislation was passed, making further en- 
hancements such as a ban on logging and mining. The 1978 law 
also limited recreational uses. For instance, motorboat users could 
only enjoy 18 of the area’s 1,078 lakes. Today, we recognize this 
one million acres as the Boundary Waters Canoe Area Wilderness. 

Like many laws passed by Congress, the 1978 legislation was 
well intended and had unforeseen consequences. Indeed, many seg- 
ments within the law were justified, but other provisions imposed 
significant economic and social costs in neighboring northeastern 
Minnesota. 

The debate over the 1978 law has become a symbol of the dif- 
ference between what the role of government should be and what 
it has become with many in northeastern Minnesota pointing to the 
ongoing struggle to restore the rights of citizens to have reasonable 
input and access into the cherished Boundary Waters. 

Since 1978, the people have been subjected to ever-increasing for- 
est regulation in the Boundary Waters. Many in the area have seen 
their customs, cultures and traditions uprooted by Federal regula- 
tions which have shut them out of the land they have responsibly 
cared for in the past and now continue to call home. 

Definition changes and bans are just some of the administrative 
changes that have twisted the original intent of the Boundary Wa- 
ters legislation. Many point to what they believe are unfair permit 
reductions, which effectively keep them out of the few motorized 
lakes in the Boundary Waters. Even the Forest Service admits the 
permit system needs some simplification. But even if the permit 
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system was reformed, it would not make a difference for those who 
are less physically fortunate. 

Perhaps the most egregious example of how the 1978 law has 
been turned on its head is the court-mandated closure of three mo- 
torized portages which allowed the disabled, the elderly and those 
with young families to enter into the wilderness area. Under the 
legalistic trickery, radical environmentalists deceived the Congress 
and the people of northern Minnesota into believing these portages 
which connect motorized lakes would stay open. Unfortunately, 
that was not the case after 1993, when the Federal Court of Ap- 
peals ruled in favor of shutting out those less fortunate. 

Now the Forest Service justifies the Court’s action, saying acces- 
sibility is not being denied, but you can’t tell that to those who can 
no longer access our public lands. For example, John Novak, a vet- 
eran from Ely, Minnesota, wrote me about his frustration with the 
closing of the portage, saying, I quote, “I was good enough to go 
into the armed services for our country for 3 years back in the 
1940’s, but now that I am disabled, I am not good enough to get 
into the Boundary Waters.” 

Another letter from a man named Joe Madden in Virginia, Min- 
nesota, stated, “I went to visit the Boundary Waters with my 
grandfather. We wanted to go fishing in Trout Lake, but we 
couldn’t get there because we could not get my grandfather’s boat 
over the portage. Please open it up so Grandfather and I can go 
fishing.” A simple request. 

The culmination of all these restrictions has had a dramatic im- 
pact on the nearby community of Ely, Minnesota. During one of the 
Congressional hearings on this issue, the mayor of Ely spoke on 
how class enrollments are down 50 percent since 1978. Minnesota 
State Senator, Doug Johnson, who represents this area, stated how 
massive amounts of State money have helped prop up the Ely com- 
munity. 

So, my distinguished colleagues, there can be heavy costs to wil- 
derness, especially to those who live nearby, and that shouldn’t be 
the case. And for this reason. Congressman Oberstar, the dean of 
the Minnesota delegation, and I have introduced legislation in the 
last Congress to help restore the commitments made in 1964 and 
in 1978 and to give nearby communities a reasonable and legiti- 
mate voice in the Eederal management process. 

While our bill was effectively killed in the waning days of the 
last Congress, I look forward to working once again on behalf of 
legislation that will be aimed at restoring past recreational com- 
mitments. 

I and many others have waited patiently while the mediation 
team struggled to find a solution to the Minnesota wilderness ques- 
tion, and while this effort failed to resolve the major items of dis- 
agreement, the time to act will be soon in order to give the same 
thing every American wants from our government — that is, ac- 
countability to the people. 

Accountability means balancing the protection of our pristine wil- 
derness, but balancing with the rights of people to legitimately 
enjoy natural resources, restoring the promises made in the past, 
and forming a partnership with the people to ensure those prom- 
ises will be honored in the future. And it also means keeping the 
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Federal Government in check to guarantee it works for the best in- 
terests of the people and not just for a select few. And above all, 
it means keeping our public lands truly available to the public. 

We who love the Boundary Waters canoe area are working to- 
ward those goals. I strongly believe those goals are worthy of every 
Federal wilderness area, and I would urge this panel to keep them 
in mind as it pursues its oversight responsibilities and its legisla- 
tive actions. 

That concludes my testimony, so please save any of the hard 
questions for those with me here today, who will be testifying later 
on the issue. And again I want to commend you for your leadership 
and your past help on this issue, and I look forward to working 
with you once again in the future on this very important legisla- 
tion. 

Mr. Hansen. We appreciate your spending time with us. 

We will turn to our first panel. 

Mr. Vento. Mr. Chairman, is the Senator not subject to ques- 
tioning? 

Mr. Hansen. The Ranking Member and I agreed prior to this we 
would just have opening remarks from the three of us and those 
folks. 

Mr. Vento. If I could have unanimous consent to speak for 2 
minutes out of order. 

Mr. Hansen. Is there objection? 

We are really in a hurry, and I have to get to an Ethics meeting, 
so I would appreciate it if everyone would hold their questions for 
now. I will give the gentleman 2 minutes. 

STATEMENT OF HON. BRUCE F. VENTO, A U.S. 

REPRESENTATIVE FROM MINNESOTA 

Mr. Vento. I just wanted to acknowledge, I wasn’t aware that 
my colleague from Minnesota was going to be here to testify this 
morning. I wanted to welcome him. I was surprised to see him 
when I walked in. I would have been here in time to hear your en- 
tire statement. Senator, had I known. 

But I would just like to point out, this hearing is one I have an 
intense interest in and helped write the 1978 law; and indeed, as 
the Senator knows, while there may only be 18 lakes, it is over 20 
percent of the water surface. In fact, 25 percent that is open to mo- 
torized use, and while certainly the character of those that are able 
to use the portages has changed in terms of size of the boats, 
maybe, that can move across it, all the permits for moving boats 
are going, so there are boats going across that portage. 

And I would further point out, the 1978 law has been successful 
in terms of the fact visitor days have increased from something like 
1 million visitor days a year in the Boundary Waters to something 
like 1.6 million. It is the most extensively used wilderness in the 
eastern United States and obviously brings up all types of issues 
in terms of motorized use and how we manage the wilderness. In 
fact, most wildernesses do not have a permit system; we put that 
in place because we understood this important resource could be 
damaged. 

I hope meditation works. I hope I can work with the Senator on 
trying to resolve some of the outstanding differences, but I can as- 
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sure him we appreciate and respect his points of view, although I 
think there are different points of view within our State, which ob- 
viously are strongly allied against some of the proposed changes 
that were made. 

So hopefully we can resolve it. I think mediation has helped. It 
hasn’t resolved it, but it has helped; and I thank the Senator for 
his presence and the Chairman for the opportunity to speak for 2 
minutes. 

Mr. Hansen. Thank you. We appreciate the gentleman’s com- 
ment, and we move on to the purpose of this hearing. 

We have Bobby Unser with us, a professional race car driver 
from New Mexico; Ted Nugent, founder of Ted Nugent United 
Sportsmen of America, from Michigan; and we are honored to have 
former Senator Malcolm Wallop, Chairman of the Frontiers of 
Freedom Institute from Arlington, Virginia; and Kathy Stupak- 
Thrall, from Crooked Lake North Shore Association. We are grate- 
ful to all of you for being here. 

And we also have Perry Pendley with us, and so we will — I 
guess, if it is all right, we will start with you, Mr. Nugent, and we 
will go right across. It is going to be a full hearing today, so we 
don’t want to be tough on time, but if most of you could keep it 
close to 5 minutes, I would appreciate it. And if you go over a little 
bit, I understand. 

This is the first panel. We are grateful to have you here. We 
know of your many accomplishments, and we appreciate you taking 
the time to come and spend some time with us. 

So we are going to put that light on, and it will go green, yellow, 
and red and when it gets red, if you can wrap up, we would like 
you to wrap up. I don’t know how that works with race car drivers, 
but I think the green light means go, and if we put a checkered 
light up, you will know you won. 

So Mr. Nugent, we will start with you. 

STATEMENT OF TED NUGENT, PRESIDENT AND FOUNDER, 

TED NUGENT’S UNITED SPORTSMEN OF AMERICA, JACKSON, 

MICHIGAN 

Mr. Nugent. Thank you very much. Chairmen Hansen and 
Chenoweth and my good neighbor, Mr. Kildee, in Michigan. It a 
pleasure to make a statement before you to examine the implemen- 
tation of the 1964 Wilderness Act on Forest Service and Bureau of 
Land Management lands. 

I come before you today as a father first, an American citizen, 
a proud hunter and the founder of Ted Nugent, United Sportsmen 
of America, with over 30,000 members since 1989. I am also on the 
National Rifle Association’s Board of Directors, and I am the in- 
vited guest and a member of Native American Fish and Wildlife 
Service and guest of the Lakota Indians and the Assiniboine and 
Gravan Indian nations as a DARE officer teaching children that 
got high on my adventure beyond the pavement instead of the poi- 
sons that oftentimes represent an alternative to them. 

Although it is certainly a pleasure to be here today, far more im- 
portantly, I consider it my duty to represent the hearts and souls 
of working-hard, playing-hard families across America, who I am 
privileged to connect with, over the 30 years of touring and meet- 
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ing face to face at personal campfires and round table think tanks 
about our great culture of connecting with mother Earth, via our 
proud culture of responsible resource stewardship in our hunting, 
fishing, trapping, multiuse great outdoors life-style and heritage 
that is alive and well and growing in many areas of America today. 

It is these mothers and fathers and sons and daughters who re- 
spond to a glowing duty deep in our hearts, via hands-on participa- 
tion, shoulder to shoulder with Mother Nature as an inextricable 
team player. It is the pulse of the truly environmentally aware 
community of this Nation that nature without man is unnatural, 
and the Wilderness Act is supposed to be an outline for truthful 
cause-and-effect accountability, safeguarding the precious 
wildlands from abuse, disregard in vandalism and the worst curse 
of mankind, disassociation. 

It is a growing concern that ignorance, based on willful citified 
assumptions will extract caring people from the very reasoning and 
monitoring function that wild access facilitates. It is no more abu- 
sive or unnatural for a family to walk a designated trail in pure 
wilderness settings in modern, state-of-the-art hunting boots than 
for migrating elk to cut trails in their instinctual activities. It is 
no more offensive for a bull elk to trash young trees and wallow 
violently, disrupting flora and fauna during his annual rutting ac- 
tions than for a family to construct a small camp using aluminum 
and Gortex supplies. 

These wilderness relationships are powerful and essential for 
families throughout the land, who I am again privileged to have a 
dialog with on a daily basis throughout my career, who know that 
the spirit, body and soul are renewed with every physics of spiritu- 
ality and adventure beyond the pavement. The pulse I get in my 
hundreds of meetings every year — I did over 100 concerts last year 
and 179 concerts in 1995 — and each night includes a meeting with 
my membership and other conversation groups across the Nation. 
Members of Ted Nugent, United Sportsmen of America, and as well 
as thousands upon thousands of voices via my radio, television, 
phone, fax, e-mail correspondence, as I did this morning from 
Washington, D.C., from the Heritage Foundation, taking phone 
calls across Michigan, that reflect hurt that a Federal Government 
would deny these rights, angered that our heritage erodes accord- 
ingly, and fear that the land of the free and the home of the brave 
may not be. 

As Kenya reawakens in Africa to the essential monitoring proc- 
ess of human utility of their resources, they are now reimple- 
menting hunting practices, because they saw that disassociating 
the people from those elephants and rhinos and antelope caused 
the demise of those very populations they abandoned, via non- 
management. 

I urge all who care about the long overdue upgrade of environ- 
mental awareness tear-down and assist in tearing down the walls 
to wilderness in North America, welcoming We the People, encour- 
aging young people to invest in the future of outdoor relationships, 
a sound and harmonious relationship with Mother Nature and our 
precious shared habitat with all living things for reasonable, bene- 
ficial utility. Even our beloved national parks management must 
wake up to the original Native Americans’ Great Spirit and once 
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again guide the majestic elk, deer, bison, cougar, antelope, bear, 
moose, sheep and goats back into the asset column through regu- 
lated practical harvest, filling the near empty coffers with the cen- 
tral management revenues. The majestic American buffalo does not 
deserve to be a liability in this great land. 

In conclusion, the Federal Government works for We the People, 
and we are not happy. My time in the American wilderness lit- 
erally saved my life from the evils and death of drug control abuse 
in my rock and roll career because I refused throughout my life to 
get high on poison, because the spirit of the wild taught me to wal- 
low like my brother, the elk, in the sensual stimuli and spirituality, 
as a blood brother to all things wild. After all, they named wildlife 
after my career, and little is it known that cat scratch fever has 
inspired many people to respect the American cougar. 

I beg you to assist those of us who do care not to shut the door 
on a generation of adventurers who seek this access, and that it is 
our wilderness. We will manage it with care and affection, and we 
want in. 

I appreciate very much the opportunity to present this pulse, not 
necessarily alone from the Nugent family, but from families across 
this land who somehow have shared their concerns with me in 
their frustration, not believing that they would be represented oth- 
erwise, and I thank you on behalf of all those people. 

Mr. Hansen. Thank you. 

What we will do is, we will hear from the witnesses and we will 
open it up for questions from the members. Is that all right with 
everyone? 

Mr. Unser, we will turn to you now, sir. 

STATEMENT OF BOBBY UNSER, PROFESSIONAL RACE CAR 
DRIVER, ALBUQUERQUE, NEW MEXICO 

Mr. Unser. Well, I don’t have anything written, but I thank ev- 
erybody for letting me come. I think it is very nice and it is nice 
that the people of the United States will see that our elected offi- 
cials do care about what is happening out in the country. 

My story starts with a nice day of snowmobiling. A friend of 
mine — I have a ranch in northern New Mexico, a little town called 
Chama. A friend of mine took off, snowmobiling, and we drove into 
Colorado in the high country for a snowmobile ride, and it was the 
first time he had ever been in those mountains, which I had been 
in many times. 

So we went up there, I unload the snowmobiles, a totally legal 
place to be in the national forest, and teach him how to ride; and 
we go up into some higher country and start climbing hills. 

Am I too loud? OK. Sometimes I don’t hear too well, so I some- 
times get too loud. But at any rate, started snowmobiling up there 
and when we got up on top of these high hills we were climbing, 
the wind came up, and we found ourselves in a ground blizzard. 
We are really like up on top of the world. 

Later on, if I have time, I will have a map and I can show some- 
body what it looks like up there. 

But a ground blizzard comes up, not snow out of the sky, but 
wind, 60 or 70 miles an hour, causing the new snow to blow. A 
common thing in Cheyenne, Wyoming, people who come from that 
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part of the country know, you instantly go to a whiteout; so ulti- 
mately, we were trying to find our way out of that. 

Robert, the guy that was with me, got his snowmobile stuck. He 
had to stay very close to me because if he loses me or I lose him, 
he is just going to die, it is just that simple. He doesn’t know any- 
thing about this part of the country or this part of life. 

So after he got his docked, it kind of went off in the embankment 
and he couldn’t get it out; and I said, “The heck with it, I will get 
it another day,” got him behind my machine, which — mine was 
ironically a brand-new sled, the brand spanking new trip on it. 

As started happening, mine started giving problems in running. 
I am trying to go along and find the edge of the mountain, so I can 
look off and see a valley and discover where I am and, if necessary, 
possibly get down off of this plateau where the snow is blowing so 
hard. There is not anything I can do about it except that. Then my 
machine starts quitting. 

Well, we worked on the things from roughly like about 2 o’clock 
in the afternoon. We started unloading snowmobiles about noon, 
and we got up there about 1:00; we started working on the machine 
about 2 o’clock, and this went on, I am shortening this up a whole 
bunch for everybody — but this goes on until it becomes dark. 

Now I am lost worse because of the way the machine — I get it 
running for a little bit; it would run half a city block, maybe a 
block, and it would quit again, and each time it got to where it was 
harder to get started. We had taken the machine pretty much 
apart, as I had quite a few tools with me, and both of us are good 
mechanics, Robert as good as I am — holding the hood up, trying to 
work in 60- or 70-mile-an-hour wind is not too easy to do. 

Ultimately, it will not run anymore, darkness comes and lit- 
erally, we are in trouble, no question about it. So I just take what- 
ever we have on the snowmobile off in the form of emergency ra- 
tions, which is a little fold-out saw and a compass. A compass 
doesn’t do much good unless you kind of know where you start 
from, incidentally. 

But we start walking, and the main thing is, I have to go down 
and I have to get out of this wind. So we start down as much as 
we can. Wherever it goes down, it makes no difference, but the di- 
rection has to be down to get out of this wind because we can’t live 
up there. For sure we would die if we stayed in the high country 
in the wind in the blowing snow. 

So I go down, and of course, it is darkness immediately; it gets 
dark at 5 o’clock in the afternoon this time of year, which is De- 
cember, December the 20th, to be exact, and so the only thing we 
can do in order to survive that night is a snow cave. Robert had 
lost one of — his left glove, so we only had my two gloves and his 
right glove, so you can guess who had to dig the snow cave, so I 
dug on the snow cave, Robert started cutting branches off the trees, 
both for fire wood, in case the wind goes down, 60- to 70-mile-an- 
hour wind. And that is in — at excess of 1,100 feet, you can’t build 
a fire too easily, lack of oxygen, and wind, and the snowmobile had 
little gasoline, so we had nothing to start a fire with. 

So we build a cave. The cave works, Robert cut a lot of branches, 
to lay both on the ground for him to sleep on. His uniform wasn’t 
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as good as mine. I had real good clothing on; he had new clothing, 
but not as good as mine. I had new boots and everything going. 

So, ultimately, we spent the night in the snow cave, didn’t freeze 
to death, which, for sure, wasn’t very comfortable, didn’t get any 
sleep and no gripes about that, but we got up at daylight the next 
morning. I look at our tracks coming down. They were basically 
covered up, but you could see them down in the trees, so we started 
walking out. 

I notice the light came on. I am sorry. 

Mr. Hansen. I will turn the light off. Go ahead. 

Mr. Unser. I will talk as fast as I can. 

So at any rate, we make a determination and a decision to walk 
out of where we were; and I could see the valley, I knew generally 
where we were going. Eighteen hours of walking, we did in deep 
snow with no provisions. I was sick, not knowing that I was sick, 
had a virus, I vomited 20 to 30 times approximately, to the point 
of where I was vomiting blood. 

Robert had prepared to die; he didn’t think he was going to make 
it. He wouldn’t eat the candy I had because he was sure that was 
what made me sick. Ultimately, I made him eat the candy and 
drink the water and also made him break some of the trail because 
the deep snow was rough to walk in without snowshoes. 

Eighteen hours later, we found a barn, called for help. The help 
came up, and we went down and back to Chama and made it all 
right that way. And then, of course, I was happy we lived, and ev- 
erybody else seemed to be. 

And what was it — it was like I lost an awful lot of weight — it was 
16 days, I believe it was, later, I go to the national Eorest Service 
to say, just in case, that we were in the wilderness, don’t think we 
weren’t, don’t know that we were. But I knew I needed to find my 
snowmobile, to get it out of the mountains. I paid over $7,000 for 
it, and it is brand-new. And so I went down there with the idea 
of getting the snowmobile out, getting the letter of permission, in 
case I had to go into the wilderness. 

Instead, they met me with two officers from Colorado, and after 
spending all day with them, or all afternoon with them, from ap- 
proximately 12 or 1 o’clock in the afternoon until approximately 
5:30, they, instead of helping me or giving me permission to go look 
for my snowmobile, presented me with a citation, a ticket. 

Now you must understand, I don’t know that I was in the wilder- 
ness, don’t think I was; they don’t know my snowmobile was in the 
wilderness, they haven’t even seen me ride a snowmobile. They 
don’t know I have done anything wrong; I certainly don’t think I 
have. 

I backtracked with their help. I described where I had been. 
They had pictures. They determined from my description of me 
backtracking with them, under the pretense they are helping me. 
As soon as we finished with this, the lady police officer reaches 
down under the table in her briefcase, pulls out a ticket, handing 
it, says — this is it with a big smile — and said, if I hadn’t been 
Bobby Unser, a celebrity, this would have just passed over and 
then told me it was caused directly from — this is, honest to good- 
ness, what happened — told me it was caused by the Sierra Club in 
Washington getting hold of the Forest Service. And they were or- 
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dered that if they thought my snowmobile was in the wilderness, 
to give me a ticket. 

Now, it isn’t the American way to give somebody a citation or 
ticket for somebody they hadn’t seen. In other words, nobody saw 
me ride a snowmobile, just me and Robert are the only two human 
beings that saw this happen, and I certainly didn’t start out on the 
wilderness, as I will show you on the map later. I started off in a 
totally legal place where thousands and thousands of people — I 
have been snowmobiling up there. I would go snowmobiling with- 
out fear. 

Another thing that is real important, real quick. There are no 
marks on where the wilderness starts; even the people giving me 
the citation, the police officers, didn’t know where the wilderness 
starts. We get maps, they can’t tell you, they can’t describe it. They 
assumed I knew and that I was in the wilderness knowingly, and 
I was not; and if I was, I have been doing it for years and so has 
everybody else up there, which is not true. 

After we got the maps, we found out where the wilderness area 
is — roughly, you can’t do it — of which Mr. Pendley has pictures. I 
did videos, I did everything later on, of the area. There are no 
signs; there are no marks. 

Now, in a ranch in Colorado, if you want to post your ranch, the 
State law says you have to post it every 150 feet. The wilderness 
is underposted; there are no markings. And yet if I go onto your 
posted ranch, I have to be prosecuted via the owner of the ranch. 
In this particular case, the government is prosecuting me, obvi- 
ously, for something they don’t even know that I did. They don’t 
know — the newspapers and television — that I was even in the 
mountains. They certainly don’t know I was on their pristine wil- 
derness that they must think is theirs and not for my use. 

Thank you, sir. 

[The letter of Mr. Unser may be found at end of hearing.] 

Mr. Hansen. Thank you. 

I get to exercise a prerogative of the Chair. I chair another meet- 
ing, it is called the Ethics Committee, so I am holding about 20 
members, and I want to ask one question. 

Did I hear you correctly that you got the ticket and the person 
presenting the ticket to you stated that they had received informa- 
tion from the Sierra Club, and that because you are a celebrity, 
that the Sierra Club demanded that you get a ticket? Did I hear 
that correctly? 

Mr. Unser. Absolutely, 100 percent. I could take a lie detector 
test and I will offer it. I could take sodium pentothal and would 
also offer that, that it, in fact, happened as I am saying — I am not 
here to tell lies — physically said that in front of me in the room, 
and said the Sierra Club called Washington. Washington told them 
that if they determined that I was in the wilderness, write me a 
ticket. Now, understand, they did not even see me ride a snow- 
mobile. 

Mr. Hansen. Thank you. Unbelievable. Thank you for your inter- 
esting testimony. 

Kathy Stupak-Thrall. We will turn to you for 5 minutes. Pull the 
mike a little closer, please. 

Ms. Stupak-Thrall. I will pull the mike a little closer. 
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I would like to defer to Senator Malcolm Wallop, who has a pre- 
pared statement, I believe, to this incident; and then I will take the 
5 minutes, if you don’t mind. 

Mr. Hansen. That is fine, if you would like to go in that order. 

We are honored to have our distinguished colleague from the 
Senate, who is now a civilian, with us again. 

STATEMENT OF FORMER SENATOR MALCOLM WALLOP, 

CHAIRMAN, FRONTIERS OF FREEDOM INSTITUTE, ARLING- 
TON, VIRGINIA 

Senator Wallop. Thank you, Mr. Chairman, and Chairman 
Chenoweth. My name is Malcolm Wallop, retired Senator from Wy- 
oming, and now Chairman of Frontiers of Freedom Institute, an or- 
ganization dedicated to defending constitutional liberty. I might 
add, because of the new rules of the House, that we not accept Fed- 
eral grants, I am here today to introduce Mrs. Kathy Stupak- Thrall 
to the committee and to supplement and reinforce her testimony. 

My qualifications are, as a rancher at the foot of the Big Horn 
National Forest, I have had a lifetime of personal experience with 
the Forest Service, and as a Member of the Senate, I served on the 
Energy and Natural Resources Committee for 16 years, where I 
could view the whole range of Forest Service and other agencies’ 
conduct and behavior. I was in the Senate when the Michigan Wil- 
derness Act of 1987 was considered and enacted. 

A number of problems in managing wilderness areas have arisen 
since passage of the Wilderness Act of 1964. In my view, the false 
doctrine of nonmanagement, which amounts to little more than ne- 
glect, will ultimately produce in many designated wilderness areas 
a great deal of environmental degradation. But other sorts of prob- 
lems, involving people and their rights and interests have arisen, 
as well, and it is to speak about one of these I am here today. 

Members of the committee have no doubt heard, as I heard in 
my years on the Energy Committee, many stories of outrageous 
treatment of landowners and Eederal land users by the land man- 
aging agencies. The case of Kathy Stupak-Thrall, the Gajewskis 
and 1,100 private property owners on the shores of Crooked Lake 
in Michigan’s Upper Peninsula is perhaps not the most outrageous, 
but it brings into sharp relief several of the worst aspects of the 
Eederal agencies’ attitudes and approaches to wilderness manage- 
ment. 

Let me begin with the Wilderness Act itself. The Congress made 
it clear in the 1964 act, from the first paragraph on, that only fed- 
erally owned lands will be designated as wilderness areas; further 
prohibitions against roads and commercial enterprises are qualified 
by the clause, quote, “subject to existing private rights.” 

The Eorest Service itself elaborated on these points in its Janu- 
ary of 1979 final environmental statement, quote, “first, non-Eed- 
eral lands included within boundaries of an area classified as wil- 
derness are not themselves classified.” And, secondly, quote, “Wil- 
derness designation in itself imposes no restrictions on use of the 
private land within or adjacent to wilderness.” Mr. Chairman, that 
is the Act. 

These principles were applied in the final management plan 
adopted by the Ottawa National Eorest just before enactment of 
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the Michigan Wilderness Act. The alternative that was eventually 
adopted stated, quote, “The management areas identified on this 
map and the management direction defined in the forest plan apply 
to national forest lands only. They do not apply to any lands in 
State, county, private, or other ownership.” 

The 1986 final environmental impact statement responded to 
comments about how management of the Sylvania recreation area 
as a primitive area would affect motor boat and other usage on sev- 
eral lakes, including Crooked Lake, by dismissing all such con- 
cerns. It said, quote, “Motor boat usage on Crooked, Big Bateau 
and Devil’s Head Lakes would continue unless Congress specifi- 
cally prohibits such use in the legislation, designating Sylvania as 
wilderness. The Forest Service cannot regulate use of motors on 
lakes; it can only regulate transportation of motors over national 
systems land. If there is private land on the lake shore, motor 
boats can continue to access the lakes through the land,” closed 
quote. 

Now this statement, Mr. Chairman, simply recognizes Michigan 
State law, which holds that all riparian owners along a body of 
water have rights in common to use that body of water. Thus, in 
the case of Crooked Lake, most of the shoreline is part of the Ot- 
tawa National Forest, but thirteen private landowners also own 
parcels along the lake and that means Crooked Lake itself is not 
part of the Ottawa National Forest. Instead, Ottawa National For- 
est is one of several riparian owners that possesses rights in com- 
mon to use the lake. 

When Congress considered the Michigan Wilderness Act, I re- 
called that this situation was a matter of concern, and the bill, as 
enacted, specifically addressed it. Section 5, titled Administration 
of Wilderness Areas begins with the qualification, quote, “subject 
to valid existing rights.” Section 7 states, quote, “Congress does not 
intend that designation of wilderness areas in the State of Michi- 
gan lead to the creation of protective perimeters or buffer zones 
around each wilderness area. The fact that nonwilderness activities 
or uses can be seen or heard from areas within the wilderness shall 
not, of itself, preclude such activities or uses up to the boundaries 
of the wilderness.” 

To my mind these additional protections were useful but should 
not have been necessary. The language of the Wilderness Act itself 
and Michigan State law should have been sufficient to demarcate 
the limits of Forest Service authority. But beginning in 1990, offi- 
cials of the Ottawa Forest started to restrict customary use on 
Crooked Lake by the landowners on the grounds that they were in- 
consistent with wilderness status. I first learned of their attempts 
to outlaw motor fishing boats and sailboats that had been tradi- 
tionally used on Crooked Lake when Mrs. Stupak-Thrall and Mrs. 
Gajewski visited Energy and Natural Resources staff in 1991. 

I will conclude, but there is one thing that I am saying, that 
there is an outlandish deference being paid by the Federal judici- 
ary to Federal agency regulations, and it is an enormous problem 
which only Congress can confront at some point. 

I am here today to suggest a more modest task. In this case, the 
Forest Service has prohibited customary uses on Crooked Lake by 
other riparian owners against the explicit intent of Congress. Con- 
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gress should spell out its intent one more time, but most impor- 
tantly, the Congress should get the Ottawa National Forest em- 
ployees to explain to it why they refuse to follow Michigan law. 
Congress’s explicit intent and the intent and language of the Wil- 
derness Act itself clearly written. Until the people who are Forest 
Service employees are held accountable, the reckless disregard of 
rights of the American public will continue. Thank you. 

Mr. Hansen. Thank you. 

[The statement of Senator Wallop may be found at end of hear- 
ing.] 

Mr. Hansen. I am saddened. I have looked forward to this hear- 
ing for quite a while, but leadership has an Ethics Task Force 
going on, and they are going to start voting in 5 minutes, and they 
are waiting for me. I am going to turn the gavel over to the gentle- 
woman from Idaho, and I hope I can get back. This has been a fas- 
cinating hearing, and I am looking forward to hearing from other 
witnesses. 

With that. Chairman Chenoweth, you take the gavel, and I want 
to thank all the witnesses who have been here, and those who will 
testify today. It has been a fascinating hearing for many of us 
working on legislation at this time. 

Mrs. Chenoweth. [Presiding.] Thank you. Chairman Hansen. 
We will certainly miss you, but I know the heavy responsibilities 
that you have chairing that Ethics Committee. So with regret, we 
let you go today. 

Senator Wallop, do you, in your long and distinguished career in 
the Senate, do you remember any time when either the House or 
the Senate gave over to the Sierra Club the right to drive public 
policy on the Forest Service lands? 

Senator Wallop. No, Madam Chairman. I clearly do not. I find 
it outrageous. I find it outrageous that they have that kind of reach 
and that the Forest Service itself responds to those kinds of de- 
mands or any agency of government responds to those kinds of de- 
mands, whether they come from the Sierra Club or the Mountain 
States Legal Foundation. The business of government is to follow 
the law and not prescriptions of private and special interests. 

Mrs. Chenoweth. Thank you. Senator. 

At this time, the Chair recognizes Kathy Stupak-Thrall, presi- 
dent of the Crooked Lake North Shore Association in Watersmeet, 
Michigan. Mrs. Thrall. 

STATEMENT OF KATHY STUPAK-THRALL, PRESIDENT, CROOK- 
ED LAKE NORTH SHORE ASSOCIATION, WATERSMEET, 

MICHIGAN 

Mrs. Stupak-Thrall. Thank you. I most appreciate the ability to 
be here today and testify before you and your committee members. 

I am Kathy Stupak-Thrall. I am the third generation to live at 
my home on Crooked Lake. I am the president of the North Shore 
Association. We are dedicated to the personal freedom of private 
property ownership. I have come before this committee to explain 
the arrogant and outrageous behavior I have experienced these 
past 7-1/2 years from the Forest Service. I will explain how the 
Forest Service works beyond that which Congress directs; how they 
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designate private property “wilderness” through regulation, not 
designation. 

Did you put on display that picture? 

I have on display here a picture of my Crooked Lake homesite. 
You will also find a smaller picture in your file. This is an example 
of what most of us recognize as the American dream, the pride of 
private property ownership, a homesite tucked away in the woods 
on the lake’s edge. This is my home. It has been in my family for 
over 55 years. I am the third generation to fly the American flag 
on the dock’s edge of Crooked Lake. 

The outrageous factor here is that this flag-flying homesite is 
called visually offensive by those who visit the neighboring Syl- 
vania Wilderness. My small neighborhood and our private prop- 
erties on the north shore of Crooked Lake are adjacent to and 
intermingled with federally-owned Sylvania Wilderness. 

This action of management by the Forest Service that empowers 
wilderness management onto private property violated the direct 
intent of Congress. It violates and usurps Michigan State law and 
ignores the direction of the Ottawa National Forest Plan, as Sen- 
ator Wallop has described earlier. All of these things were written 
to protect State and private property rights from wilderness man- 
agement. 

Now, in designating Sylvania Wilderness, Congress relied on the 
statements of the Forest Service to be truthful, and yet all the For- 
est Service responses in regard to wilderness designation within 
that forest plan were later called a mistake by the forest super- 
visor. It all became very clear in 1990 that the statements of the 
forest plan seemed to be a bait and switch tactic because the forest 
supervisor called all those statements of the forest plan that pro- 
tected the individual and private property rights and State rights — 
he then called them a mistake and were not to be used in this 
management planning process. 

So, I contend that only one of two things happened here, that ei- 
ther those who prepared the 1986 forest plan lied to Members of 
the Congress and the public in order to gain support for wilderness 
designation, or the forest supervisor then lied to us in 1990 as to 
the accuracy of the forest plan. 

Now, in 1990, when the Forest Service began the planning proc- 
ess, one of the first items to be placed on the scoping board that 
would be addressed from management was the surface regulation 
of motorboats on Crooked Lake. It was made very clear by the For- 
est Service and the Sierra Club members who were present at that 
time that our homesite was visually offensive, and although they 
may have to tolerate our homes, although they did prefer con- 
demnation, they were not going to tolerate our continued motorboat 
usage of Crooked Lake. They explained that these activities did not 
fit their value system. And these statements by the Sierra Club 
were fortified and strengthened by the forest supervisor, who then 
did call all these statements of the forest plan a mistake. 

And their office, the Forest Service Office of General Counsel, 
also protected the Forest Service by upholding those statements of 
the forest supervisor by explaining that even if valid existing rights 
language that is in the Michigan Wilderness Act applies to riparian 
rights, they could still regulate us. 
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And so we understood that this began the plan of the Forest 
Service to regulate non-Federal private property with wilderness 
management. To press into public service private property for the 
sake of wilderness values above that which Congress allowed, this 
is beyond the scope of the authority of the Forest Service. 

Now, this was also then further upheld and enforced by the at- 
torney for the Forest Service in the courts of law. When he ex- 
plained to a panel of judges, 14 judges, that when Congress wrote 
the bill or the Michigan Wilderness Act, used the language “valid 
existing rights,” that those Members of Congress did not under- 
stand what “valid existing rights” meant. I can’t believe that. I 
don’t believe that Members of Congress do not understand what 
they do. They understand what they write. I believe that you say 
what you mean and mean what you say. 

Now, I would tell you that this action by the Forest Service is 
a major Federal action which must be answered to, because when 
an agency delegates to itself the powers of Congress and then uses 
those powers of Congress against the people by taking on the 
power of the property clause and using that against the people, 
against the direct intent of Congress, that then must be answered 
for. They must be held accountable. 

I find myself as a private citizen against a great pyramid of 
power, and I just find it outrageous that the Forest Service is not 
held responsible for their actions. 

The truth is the Forest Service has layers and layers of staff and 
attorneys that protect their rights, to explain themselves and jus- 
tify their action, when I am just Kathy Stupak-Thrall, just an 
American citizen standing against the pyramid of power from 
Michigan to Milwaukee to Washington, D.C. 

I ask you, members of this committee, to have the same courage 
that it takes for an individual citizen to stand against this huge bu- 
reaucracy, that took me 7-1/2 years to get here today. I ask you 
to have the courage to confront this bureaucratic agency, the Forest 
Service. Make them answer individually and as an agency to their 
actions. 

Thank you for hearing me today. 

Mrs. Chenoweth. Thank you, Kathy Stupak-Thrall. 

[The statement of Ms. Stupak-Thrall may be found at end of 
hearing.] 

Mrs. Chenoweth. I want to remind the committee that we will 
be limiting your questions individually to 5 minutes. I will open 
with some questions, and then I will recognize Mr. Kildee, our 
Ranking Minority Member. 

I want to first ask Kathy. 

Mrs. Stupak-Thrall. Yes? 

Mrs. Chenoweth. And I noticed that Perry Pendley is here. And, 
Perry, welcome to the panel. I noticed in a publication entitled 
“The Litigator” that your case ran through the Sixth Circuit Court 
of Appeals. 

Mrs. Stupak-Thrall. Yes, it did. 

Mrs. Chenoweth. And that right before this was appealed to the 
Supreme Court, that Governor Engler from Michigan entered your 
case. 

Mrs. Stupak-Thrall. Yes, he did. 
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Mrs. Chenoweth. Entered an amicus, and the Governor filed a 
brief that stated that the actions of the lower court or the Sixth 
Circuit Court of Appeals was an affront to the principles of fed- 
eralism and to the protection of private property rights. 

The Governor goes on to say that these rights have characterized 
his own administration and his efforts to restore the proper con- 
stitutional balance of power between Michigan and the Federal 
Government, and I think Governor Engler has said that very, very 
well, and I am very pleased that that was reported in “The Liti- 
gator”. 

Mrs. Stupak-Thrall. As I am as well. 

It must be made clear. Madam Chairman, that Governor Engler 
did not enter this case for Kathy Stupak-Thrall. The Governor en- 
tered this case to protect the sovereign rights of Michigan. All prop- 
erty rights against the State of Michigan have fallen prey to the 
regulation of the Federal Government. 

Mrs. Chenoweth. And so by this action, not only have your 
rights to have access and use of the surface waters been taken, but 
the right of ownership by the State of Michigan. 

Mrs. Stupak-Thrall. That is correct. 

Mrs. Chenoweth. When that was specifically protected in the 
wilderness bill. 

Mrs. Stupak-Thrall. That is correct. 

Mrs. Chenoweth. And, Senator Wallop, were you here when 
that bill was passed? 

Senator Wallop. I was. Madam Chairman. 

Mrs. Chenoweth. But “valid existing rights” means to you ex- 
actly what? 

Senator Wallop. It means that the Congress, the State, and the 
government all understand clearly, in their mind, those rights 
which exist by law. The property rights of the individual citizens, 
the riparian rights of the State of Michigan, and, in fact, the ripar- 
ian right of the Ottawa Forest are all part of the same bundle of 
rights. And the Forest Service has deemed, by itself, that it alone 
possesses rights and essentially has said, the hell with the State 
of Michigan and in particular the hell with all the people who own 
property there. 

Mrs. Chenoweth. That is very chilling to me, a western Con- 
gressman, because it sets a precedent for water rights in the entire 
Nation. And we in the West, as you well know, would not be able 
to produce agricultural goods at all if we couldn’t use our precious 
water. 

Senator Wallop. When this legislation was written, it being a 
wilderness area and eastern one, it passed through only the Senate 
Agriculture Committee. But I remember specifically the arguments 
were being made that these rights that existed needed to be pro- 
tected because those who were there were fearful that they were 
going to be abused. The State of Michigan itself was fearful that 
its rights were going to be abused. And this language should not 
have had to be written into the law, but it was written into the law 
specifically because of those anxieties. 

As I pointed out in my remarks, had they only followed — been 
willing to follow the Wilderness Act as it is written, this language 
should have been superfluous. But it was put in there because peo- 
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pie were worried that what was going to happen is exactly what 
did happen. 

Mrs. Chenoweth. Senator, this just brings to mind the fact that 
I am authoring legislation that will limit the terms of office of Fed- 
eral judges, when we see the Sixth Circuit Court of Appeals make 
a decision like this that goes outside the clear intent of the legisla- 
tion. And by the way, there will be hearings in May on judicial ac- 
tivism, and I have been pushing this ever since I got to the Con- 
gress. 

I want to question you on one more thing. You made a very inter- 
esting statement at the close of your testimony. Senator, when you 
said government officials should be held accountable for these 
kinds of actions. Would you mind elaborating on that? 

Senator Wallop. Well, it is clear that the forest supervisor and 
those who are managing this forest are not following their own for- 
est plan, their own Environmental Impact Statement, their final 
statement, the law of the land. 

Now, what happens is that in the normal passage of these kinds 
of things, we will invite the Forest Service to come in here and say 
why is it that these events are taking place. And you will get some 
high — maybe even the chief will come in here, and he will blather 
on. But I am suggesting that you call here the forest supervisor 
and the attorney that represented them, and others, to explain why 
to this Congress — this committee — ^why it is they believe you don’t 
know what the hell you were doing when you wrote “valid existing 
rights”; why it is they have taken it onto themselves to transgress 
the law as it was written in the Wilderness Act, as it exists in 
Michigan State law and as it exists in designating the Sylvania 
Michigan Wilderness. 

Mrs. Chenoweth. Senator, I would also like to call the Sixth Cir- 
cuit and ask them why in the world they could justify it. 

Senator Wallop. That would be a cheering event. But what I 
think is important, really, is to have some people explain why it 
is that they have such a dismal view of American citizens. This is 
not about wilderness. This is about how people in government treat 
people that they govern. 

When we grew up, we all thought that government was the serv- 
ant of the people. It now views itself as its master. And the prob- 
lem that we are facing out there — in my last dozen years in the 
Senate, I would go home to Wyoming and people tell me tales not 
unlike the ones that Kathy Stupak- Thrall has just mentioned, or 
Bobby Unser, and I would think, for God’s sake, we have got to go 
do something. And they would say. Senator, don’t. I just wanted 
you to know. But if you do something, they will get me. 

And they can, because the mountain of regulations is so complete 
that there is always something that they can do to deny a grazing 
permit, a timber permit, an access of some kind or another. There 
is a way that they can get you, even if you confront them on the 
specific issue. 

And when American citizens find themselves saying, I just want- 
ed you to know, but don’t do anything because they will get me, 
that is the wrong view of people to have of their government, and 
yet it is a view that is driven by the behavior of that government. 
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Mrs. Chenoweth. Thank you, Senator. And I, for the record, I 
do want to clearly say that I agree with you entirely. The doctrine 
of separation of powers is one that is highly respected by me as 
well as expressed by you. Thank you very much. 

And I would like to ask Mr. Nugent 

Mr. Vento. Point of inquiry. Madam Chairman. Are we going to 
operate under the 5 -minute rule or — ^we have been going now for 
8 minutes, plus your earlier question between the witnesses. I 
mean, if we are under the 5-minute rule, it is fine with me. If we 
are not, I would like to know so. 

Mrs. Chenoweth. We just had one Chairman leave, and the 
Chairman is operating under the prerogatives of the Chairman 
right now. 

So, Mr. Nugent, I would like to simply ask you, if you had the 
ability to state what you would like to see the wilderness policies 
to be, could you let us know for the record the improvements you 
would like to see made? 

Mr. Nugent. I am here just to represent an overview of, again, 
people that I am privileged to have a dialog with across America 
in my travels, that optimum, reasonable and proven access to wil- 
derness-designated areas or areas that may be on the chopping 
block, so to speak, to become wilderness areas be reviewed for max- 
imum value based on hands-on participation in those areas. 

My son and I went to Wyoming last year and rode 8 hours on 
horseback into the Thoroughfare Wilderness area, and we wanted 
a quality wilderness experience, but we used state-of-the-art Cortex 
supplies and cooking utensils, and new saddles, and aluminum ar- 
rows and modern equipment that in actual application and function 
is no different than a sinew-stringed Osage orange longbow with 
cedar arrows from time before us. 

And that if young people of this country that are currently being 
ostracized and denied the welcome mat into this heritage of nature 
relationship that is the answer to their dreams — ^young people are 
looking for stimuli. They are looking for adventure. They are look- 
ing for challenge. They are looking for laughter and excitement. 
And in my wonderful rock and roll career, I have found all of the 
above, in your wildest dreams, beyond the pavement. 

I would like to think that it is our responsibility to open the door 
to, again, proven tread-lightly participation in wilderness areas, to 
encourage young people to invest their time, energy, education and 
finances into a continuing tradition of a hunting outdoor culture. 
And it is only going to be optimized if it is attractive enough be- 
cause of that quality experience that will be offered to them in 
these millions and millions of acres of wilderness area. 

I believe that the attrition rate in the outdoor conservation com- 
munity is a direct result of our failure to offer these quality experi- 
ences in an increased fashion rather than in the decreased fashion 
that is currently the modus operand! of the sporting community. 

Mrs. Chenoweth. Thank you, Mr. Nugent. 

And the Chair now recognizes Mr. Kildee from Michigan. 

Mr. Kildee. Thank you very much. Madam Chair. 

Michigan riparian laws state that if one owns lakefront property, 
they are entitled to the use of the entire lake. But riparian laws 
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in Michigan do not state that they have the authority to use motor- 
boats anywhere they please. That is very clear. 

I was born in Michigan. I did write this law, so there are some 
restrictions on that. Now, on that first bay where you had your 
property, of course, you can use your motor boat. But when you go 
into the further bays, you cannot use the motorboats under the 
plan put in place by the Forest Service. 

Now, the Michigan Wilderness Act in 1987 directs that Sylvania 
be managed pursuant to the provisions of the Wilderness Act of 
1964. In there it says that the Wilderness Act poses a general ban 
on motorboat use within wilderness areas except for motorboat use 
as already has been established. It may be permitted to continue 
subject to such restrictions as the Secretary of Agriculture deems 
desirable. It may be permitted to continue. 

In the report language on the bill, which I helped write the re- 
port language, too, it says that motorboat use on these lakes may 
be permitted to continue insofar as this does not conflict with or 
adversely affect wilderness values. So you might object to the law, 
but I think the Forest Service has read the law and are following 
the law. Now, you may object to the law, and you can object then 
because I was the chief sponsor of that bill, but I don’t think there 
is any conflict. 

I am convinced there is no conflict between Michigan riparian 
laws, with which I am very familiar, helped write some of the new 
riparian laws when I was in the State legislature, nor does it con- 
flict — motorboat restrictions conflict with the law of 1987. 

Mr. Nugent, in the 92,000 acres of wilderness area established 
by the 1987 Wilderness Act, a person can enter on foot or on horse- 
back to view the wonders of nature and commune with nature in 
those 92,000 acres. What problem does that create? 

Mr. Nugent. Well, it limits access. For example, during a won- 
derful winter water wonderland snow country of Michigan in the 
winter months, there should be no reason, in my estimation, why 
a family couldn’t snowmobile and use a modern snowmobile ma- 
chine to access this wilderness area because it will not leave any 
scarring. It will not disrupt the areas. And, once again, if it is not 
accessible this time of year via this modern equipment, the people 
will end up at the mall. 

Mr. Kildee. We have 2.7 million acres up there. Why can’t we 
take 92,000 acres and have it where there is no pollution or even 
noise pollution; where people can enter in — my sons have gone up 
there, and they enjoy — in the wintertime — and have enjoyed the 
fact that you can commune with nature without even the noise pol- 
lution. There is another 2,700,000 acres where you can have snow- 
mobiles. Why can’t we have 92,000 acres set aside where you can 
have it just as it was when the Native Americans roamed up there? 

Mr. Nugent. As I am sure you and your family have witnessed, 
Mr. Kildee, we have an attrition rate in the hunting activities in 
many of the States of this Nation because of the erosion of the 
quality of the outdoor experience, the old wives’ tale of a hunter be- 
hind every tree. If we don’t expand the availability of all of these 
extensive tens of thousands of acres, in some instances millions of 
acres, that are currently wilderness area, those young people will 
not experience the quality experience; therefore they will pursue 
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the alternatives, thereby leaving the ranks of a conservation voice 
that will vote for the safeguard of an overall quality outdoor experi- 
ence, wilderness or otherwise. I believe that by opening up this 
type of acreage to this type of activity, it expands the density fac- 
tor — or reduces the density factor of the human activities, therefore 
giving a more optimum quality experience in this outdoor setting. 

Mr. Kildee. I think we have multiple use areas where you can 
use snowmobiles, vast areas. Snowmobiling is a very big business 
in Michigan and a very good recreational sport. We take 92,000 
acres of the 2.7 and say, here, we are going to traverse that just 
as the Native Americans, the Chippewa and the Ottawa, traversed 
it over 100 years ago. What is wrong with that? 

Mr. Nugent. Ultimately there is nothing wrong with a balancing 
Act as long as we have the best interest of introducing and wel- 
coming a new generation to the outdoors. In my experience — and 
I believe you have seen this in our State of Michigan, though it has 
been reversed in the last 5 or 7 years, the getting old of the outdoor 
community and the failure of new young people entering into the 
outdoor recreational sports because of what people believe is a lim- 
ited access. 

Just for example, we have had quite an argument in Michigan 
recently where on designated snowmobile trails mushers with sled 
dogs were denied use of these trails. Now, certainly if an outdoor 
experience is to be balanced for all multiple use, what is good for 
a snowmobiler or hiker or a cross country skier should certainly be 
available to a dog musher in a sled dog activity. 

And I realize that is not directly responding to the separation of 
wilderness limitations versus otherwise, but I believe that once 
again the more acres that we open up to these activities, any rea- 
sonable tread-lightly, remain-on-designated-trail, responsible use 
is, once again, going to be a welcome mat for new participation who 
currently are declining those opportunities that seem to be limited 
otherwise. 

Mr. Kildee. You are a bow hunter, and I know my brother — 
older brother — ^was a bow hunter, and that is really going back to 
like the early Americans, too. 

I just think that 92,000 acres, to set those aside where you have 
2.7 million forest acres up there, that 92,000 where you can’t use 
snowmobiles is not imprudent. I think it is quite prudent. And 
when I wrote this bill, I think I am a prudent legislator. I am one 
who has hunted and fished throughout Michigan, but I think it is 
important that we have certain areas where we can go back and 
reflect as to how this land was when the Chippewas were bow 
hunting. 

Mr. Nugent. Certainly, Mr. Kildee, but we also acknowledge, as 
I was privileged to hunt alongside the great warriors of the Assini- 
boine and the Grilvat Indians in northern Montana a few years 
back where I was honored with the invitation to hunt their ceremo- 
nious herd bull buffalo on their sacred hunting grounds, there are 
many admirable activities of the Native American hunting culture 
that we would adhere to today. 

For example, the incredible experience of penetrating the majes- 
tic creatures of God’s defense mechanisms to get within bow range, 
but certainly we wouldn’t want to return to the days where we 
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herded the animals over the cliff in a mass slaughter to the tribe. 
So it is a matter of understanding those functions that optimize the 
outdoor experience from the past in conjunction with the incredible 
human population growth of today where we don’t shut the door to 
young people. 

In my correspondence, Mr. Kildee, the young people have said 
they would like to go outdoors, but this State recreation area or 
that State recreation area is loaded with people, and they would 
like to see new areas open up. So I am responding, after walking 
on these wonderful pieces of ground, that certainly their access in- 
crease would benefit the welcome mat for these new conservation- 
ists and new land appreciators. 

Mr. Kildee. Could I just ask one question to Mr. Unser? 

Mrs. Chenoweth. Yes. Let’s give Mr. Kildee another 2 minutes, 
please. 

Mr. Kildee. I really appreciate it. Madam Chair. 

Mr. Unser, you are quoted in the Denver Post as saying, I do 
want the Forest Service to know that if there is any way I can hurt 
them, I am going to do it. How do you intend to hurt the Forest 
Service? 

Mr. Nugent. Hire me. 

Mr. Unser. Ted said: Hire him. I didn’t say that. 

Mr. Kildee. The Denver Post quotes you. The Denver Post is 
wrong then, this quote? 

Mr. Unser. I would have to say, Mr. Congressman, that I have 
been part of media all of my natural grown life. I have been mis- 
quoted many times. 

Mr. Kildee. I have, too. 

Mr. Unser. I don’t want to hurt the Forest Service. I want to 
change things in the Forest Service. 

I have spent a tremendous amount of time on this. A ticket such 
as I got, by the record of what the court system has done in Colo- 
rado, amounts to $50 or $75. The National Forest Service tells ev- 
erybody that it is going to cost me 6 months in jail and $5,000, and 
I hardly see the correspondence between the two, the correlation 
between the two. 

But hurt the Forest Service? For sure I am mad. Absolutely, I 
am mad, and I would tell anybody that. I am really upset. I have 
been hurt. Before I would have been happy to do commercial spots, 
charity things. I do it for many cancer organizations, many States, 
cities, many things. I am most happy to do it, and I would have 
done this for the Forest Service before. But they are really trying 
to hurt me for no reason. I haven’t done anything wrong. 

Mr. Kildee. Well — thank you Madam Chair. I appreciate the in- 
dulgence. 

Mr. Pendley. Chairman Chenoweth, could you indulge me to an- 
swer the question that the gentleman from Michigan asked but did 
not get an answer on? 

Mrs. Chenoweth. With no objection. Is there any objection on 
the part of the gentleman from Michigan? 

STATEMENT OF PERRY PENDLEY, ESQ. 

Mr. Pendley. What the Michigan Wilderness Act said was that 
with regard to lakes that are surrounded on all sides by Forest 
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Service lands, that is where the Forest Service has its discretion 
to regulate the motorboat use. However, Crooked Lake is a lake in 
which the northern half of the lake is owned by private parties, 
and the surface of Crooked Lake under Michigan law says that 
every owner along the lake has an equal use of the surface of the 
lake, whether it is the Forest Service or Kathy Stupak or the 
Gajewskis as the owner, and has the right to use the entire surface 
of the lake. 

What the court held and the Forest Service maintained was that 
the property clause of the Constitution, which says that Congress 
has power over Federal land, the property clause may be inter- 
preted such that it gives the Forest Service the power to regulate 
private property if it affects Federal property. 

Now the Supreme Court has specifically rejected this theory, but 
this is the theory upon which the Forest Service has gone forward. 
This was the theory that was accepted by 7 of the 14 members of 
the Sixth Circuit Court of Appeals. So it was not on the basis that 
the Congress decided to prohibit motorboat use. In fact, it was spe- 
cifically permitted and authorized. That was the valid and existing 
right that was protected. 

The remarkable position of the Forest Service until the lower 
court overturned it was that the valid existing rights didn’t apply 
to property rights; it only applied to mining claims. That is how 
askew and in conflict with the law the Forest Service is. 

The update on where we are is we have gone back, after the Su- 
preme Court declined to hear our case, to the district court on the 
motorboat issue. The district court agrees with Kathy Stupak- 
Thrall and the Gajewskis. It has enjoined the Forest Service from 
enforcing its motorboat regulations, and we will go to trial next 
month. 

Mr. Kildee. But 

Mrs. Chenoweth. Mr. Kildee, if you wish to make a motion to 
have another round of questioning, the Chair will entertain that at 
the proper time. Now is not the proper time. 

The Chair recognizes the gentleman from Tennessee, Mr. Dun- 
can. 

Mr. Duncan. Thank you. Madam Chairman. 

I just got here, and so I didn’t get to hear the testimony of the 
witnesses, so I am going to yield most of my time to Mr. Pombo. 

But let me just say first briefly to Senator Wallop that I certainly 
appreciate the small portion of the comments that he made that I 
got to hear, because almost every single day I have a constituent 
who calls or writes or who comes to see me who tells me about 
some horrible arrogance of power or abuse of power by some Fed- 
eral bureaucracy or some Federal agency, and I loved your words. 
And they are so accurate today, unfortunately, that our servants 
have become our rulers. And we have many good people within the 
Federal Government, but we have far too many people who seem 
to have forgotten that they are our employees and we are supposed 
to be their bosses. And they are supposed to be public servants, not 
rulers or dictators. And in too many ways in this country today we 
seem to have ended up with a government that is of, by and for 
the bureaucrats instead of of, by and for the people. That is why 
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so many people across this country are disgusted and fed up and 
even at times angry toward the Federal Government. 

Secondly, I spent 7-1/2 years as a circuit court judge in Ten- 
nessee before I came to Congress, and you are exactly right. Sen- 
ator, when you say the outlandish difference now being paid by the 
Federal judiciary to Federal agency regulations is an enormous 
problem. I tell you why it happens: It is because it is the easy way 
out. There are far too many Federal judges who will do almost any- 
thing to keep a case from going before a jury because they know 
that the Federal Government would almost always lose if they 
could get their case in front of a jury. 

And thirdly, one thing I have noticed, and you can certainly 
make any comments about this that you wish, but we have these 
environmental extremists in this country today who have become 
the new radicals, the new leftists, the new socialists, and we need 
to realize how harmful these people are. They are destroying jobs, 
they are driving up the costs of products of all types, they are real- 
ly hurting the poor and working people of this country. They are 
playing into the hands of extremely big business, but they are driv- 
ing small farmers out of existence, they are driving small busi- 
nesses out of existence, and I have noticed that almost all of these 
people seem to come from wealthy families or wealthy backgrounds 
and have sufficient money so that they are sort of insulated from 
the harm of their policies. 

But we need to start speaking out about this. We need to start 
resisting this. Our forefathers did their jobs in protecting the free- 
dom of this country, but if we sit around and allow these environ- 
mental extremists to socialize our country, what they really are 
going to end up doing in the end is hurting our environment, be- 
cause the worst polluters in the world have been the socialists and 
communist countries, and we need not fall for that line in this 
country. 

If you have any comments, I would be happy to hear them; other- 
wise I will go to Mr. Pombo. 

Senator Wallop. Mr. Duncan, thank you both for the kind words 
and understanding what it was that I was trying to get across. In 
fact, I did quote the original Wilderness Act, and Mr. Kildee seems 
to have forgotten that portion of it, which said that there are to be 
no buffer zones. Wilderness was to be wilderness. This is not an ar- 
gument about whether or not it exists. It does exist. It is in the 
law. It is a question about whether or not the Forest Service, the 
Government of the United States, will follow the law as it is writ- 
ten. 

Now, your other point about the environmental extremists, they 
are a very elitist group of people, and the thing that amuses me 
the most about it is that they are possessed of a sort of view that 
they are God’s chosen administrators to protect God’s creation on 
Earth. And they have a sort of romantic view of nature that it can 
be returned to some sort of static state. There will always be old- 
growth forest and new-growth forest, and that the old-growth for- 
ests won’t grow up and die and burn, and the new-growth forest 
will grow, and there is going to be two of everything, and they will 
all live and die, and nothing will change. 
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In other words, they believe in creationism. And yet if anyone 
were to teach those people’s children creationism in school, they 
would go crazy. But they do not believe in evolution because they 
are trying to create a state in nature that doesn’t exist. There is 
no static state in nature. They want it there. They want to rule it 
there. It is a question of power, their power, and it is an inconsist- 
ency with them. That is the way they would have it. Thank you, 
sir. 

Mr. Duncan. Thank you. 

You might be interested to know that in the last 40 years in my 
State of Tennessee, the percentage of land in forest space has gone 
up from 36 to 45 percent. And I read recently the Christian Science 
Monitor that in the seven Northeastern States it has gone up even 
more than that, so that now two-thirds of the Northeastern States 
are now in forest land. And yet if you asked that question to almost 
any school child in this country, do we have more land in forests 
now than we did 40 or 50 years ago, I am sure that almost all of 
them would say no because of the very distorted picture of what 
is going on in this country that has been presented to the American 
people. 

But with those comments I will yield back to the Chairman. 

Mrs. Chenoweth. Thank you Mr. Duncan. 

The Chair recognizes Mr. Vento. 

Mr. Vento. Mr. Nugent, I am trying to understand your state- 
ment. Is it your view — you are opposed to the Wilderness Act? You 
think there is too much land designated as wilderness? 

Mr. Nugent. With limited access on that acreage, yes. 

Mr. Vento. Your concern is that the quality of hunting and 
sports experience is diminished because of wilderness? Is that your 
point? 

Mr. Nugent. Yes, I believe that what it does is it deters the de- 
sirability of new entry-level participants to seek that quality expe- 
rience in more vast acreage so that the human density factor is not 
an overwhelming consideration. 

Mr. Vento. You would have — I guess about 190 million acres of 
forest and about 33 million is wilderness, about one out of six acres 
a little more than that, and you would like to see that modified so 
that it would not limit access with trucks, snowmobiles, whatever? 
Is that your point? 

Mr. Nugent. No. 

Mr. Vento. What are you talking about in access? 

Mr. Nugent. I would say that access should be regulated, cer- 
tainly. I use the example of snowmobiles. On a snow base, there 
is no tracks or disruption of the topography via snowmobile use. I 
wouldn’t open it up to scrambling or enduro races. The tread-light- 
ly program that I am a member of is about staying on designated 
trails. 

Mr. Vento. One of the problems is that there are snowmobile 
trails that they banned dog sled teams from and cross country ski- 
ers. I do cross country skiing. There is a safety problem with put- 
ting cross country skiing and snowmobiles that are traveling 60 
miles per hour on the same trails. Wouldn’t you grant that? 

Mr. Nugent. No, I would not. I have reviewed the statistics in 
Michigan; and all the snowmobiles accidents, 90-plus percent, in- 



29 


volve drinking snowmobile operators; and I don’t believe there has 
ever been a collision just between cross country skiers and snow- 
mobile users. 

Mr. Vento. We are even talking about one-way snowmobile trails 
in Minnesota because that represents a hazard. I don’t pretend to 
be an expert on it, but I would think that separation here at least 
might be sensible, even with dogs. I don’t know what the problem 
is with dogs. 

Mr. Unser, it is a little unusual to have someone that has a court 
date set in June or something to come before the committee. Most 
of us probably — I am sort of reluctant to ask any questions about 
it, although I appreciate your willingness to talk about it. Nor- 
mally, if you are contesting something in court, the last place you 
want is to have it tried before a committee and make a judgment 
on it. 

Mr. Unser. I have nothing to hide. 

Mr. Vento. It is a concern that I have. I mean, you don’t — you 
are obviously coming here and suggesting that you actually were — 
you didn’t know you were in a wilderness area? 

Mr. Unser. No, sir, I don’t believe I was in the wilderness area. 
I know I didn’t ride my snowmobile in there when I had visibility. 

Mr. Vento. Do you think that snowmobiles ought to be able to 
go in wilderness areas? 

Mr. Unser. My opinion, aside from my court case, yes. Snowmo- 
biles do not hurt a wilderness area at all. 

Mr. Vento. It may not help your court case. I am not an attor- 
ney. 

Mr. Pendley. But he is giving his opinion here 

Mr. Vento. I didn’t ask you any questions. If I have a question, 
I will refer to you. 

Mr. Unser 

Mr. Unser. I am just telling you snowmobiling doesn’t hurt any- 
thing underneath it. It rides on the snow. When it is melted, no- 
body other than the Good Lord would ever know that that snow- 
mobile was there. I didn’t come here to sell that; but, at the same 
token, I do believe that, sir. 

Mr. Vento. That is why I was asking you. That is exactly what 
I was asking. 

But the issue is, your suggestion is that is there something 
wrong with the Sierra Club or any individual citizen pointing out 
that somebody else made a mistake or that they violated a law? Do 
you have any objection to that? 

Mr. Unser. One more time on that? 

Mr. Vento. Is there any objection to a citizen or a group, wheth- 
er it be the Sierra Club or a sportsman group, pointing out that 
you violated a law? Do you have any objection that? 

Mr. Unser. I guess I don’t understand. I am not objecting to any- 
body. I mean, I am just 

Mr. Vento. You are saying that the penalty is so severe. Do you 
know why you think the penalty is going to be this severe? Is that 
simply the magnitude? You have no idea, for instance, if you are 
found to have violated this Wilderness Act, what the imposition of 
the penalty would be, do you? 



30 


Mr. Unser. I know the history of people that have literally gone 
into the wilderness snowmobiling and been caught. I know what 
their penalties have been, and they have been $50 to $75. And I 
am not griping about that. I can afford that. 

Mr. Vento. The thing is, you implied that it was going to be 
$5,000 or 6 months in jail. 

Mr. Unser. That is what the Forest Service released. 

Mr. Vento. I think that is probably the magnitude of what can 
be applied. 

Mrs. Thrall, your area, is the area that you live in in wilderness? 

Mr. Unser. No, sir. 

Mr. Vento. Different witness. Mrs. Thrall? 

Mrs. Stupak-Thrall. Yes, my private property extends into the 
wilderness. I am adjacent and intermingled with the wilderness. 

Mr. Vento. There is no objection to your use of the water surface 
in your bay? 

Mrs. Stupak-Thrall. Michigan law states very clearly that you 
cannot separate the waters and define a portion private from pub- 
lic. 

Mr. Vento. I understand your debate about Michigan law. I am 
not asking that. I am asking whether or not you can use the water 
surface in your bay? 

Mrs. Stupak-Thrall. The Forest Service has indicated that they 
have designated a portion of the lake as wilderness and another 
portion private, so that I can, in their view, use a small portion, 
40 acres, as I see fit. 

Mr. Vento. I would point out that 94 percent of the area around 
this lake is Forest Service land, much of it which has been declared 
wilderness. 

Mrs. Stupak-Thrall. The land has been, but the lake wasn’t. 

Mr. Vento. Malcolm, I don’t know if you are recommending a 
major rewrite of the Wilderness Act, but it looks like that is maybe 
what is being proposed here. 

Senator Wallop. No, I am only asking that they follow the Wil- 
derness Act. This is not the boundary. The boundary is the shore- 
line, not the lake. 

Mr. Vento. I understand this particular issue, Malcolm, and I 
don’t know that it is inconsistent with any other decisions made in 
any other court cases regarding it. I know there is a case regarding 
the whole case law. 

Mr. Chairman, when you have specific issues like this of wilder- 
ness issues before us, it is customary to have the professionals here 
then to explain the other side of the case. 

I don’t think we should be trying these cases. I don’t think there 
is any need for us to do it. I appreciate, though, the witnesses who 
have come; and, hopefully, we can get a kinder and friendlier and 
a few more Forest Service people to do their job, would help in this 
matter, rather than the constant reductions that they faced in the 
1980’s. 

Senator Wallop. I agree with that, but it is a question of bal- 
ance. When the Forest Service says that the reason they want to 
take Mr. Unser so severely to task is because he is a celebrity — 
they spent $100,000 looking for a snow machine. 
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Mr. Vento. My time has expired, but I ask unanimous consent 
to proceed for 1 additional minute. 

Mrs. Chenoweth. Without objection, so granted. 

Mr. Vento. Thank you. 

I think it is troubling. I don’t think anyone should be made an 
example. Certainly, I don’t think that a person as beloved as Mr. 
Unser — with regards to his role and his status and so forth, it 
would be a real mistake for the Forest Service to, in fact, do that. 

So I think what the issue here, of course, is, is that none of us 
would ask that we get any special treatment in any case either. 
And I am sure he is not asking for that. And I think the severity 
of what has been represented — talking about the maximum ex- 
tent — I think at the end of the day, however this comes down, I un- 
derstand it was a life crisis and so forth, and I think it is insensi- 
tive, and I would like them to look to not apply it in that instance 
but rather to the violations that occur. 

I think if Mr. Unser knows what the speed limit is, he wouldn’t 
go in there. If you knew it was a wilderness area and it was a vio- 
lation of law, you probably wouldn’t have done that; right? 

Mr. Unser. You are absolutely right, sir. I didn’t intend to go in. 
I didn’t go in, and if I did, it was during an emergency. 

Mr. Vento. I would hope the end result would be that the pen- 
alty would fit the circumstance, rather than some sort of 
aggravated 

Mr. Unser. I am really not complaining about the fact that I 
may go to jail for 6 months. I just don’t think that is going to hap- 
pen. That is what the Forest Service releases in their 

Mr. Vento. I don’t think that is going to happen either, Mr. 
Unser. 

Mr. Pendley. Madam Chairman, can I respond? 

Mrs. Chenoweth. Without objection, we will grant 15 seconds. 

Mr. Pendley. Here is the position of the Forest Service with re- 
gard to what Kathy Thrall can do. The U.S. Attorney before the 6th 
Circuit Court of Appeals said, the only right Kathy Thrall has with 
regard to Crooked Lake is to drink the water out of the lake. That 
is the Forest Service position. 

Mr. Vento. Why don’t we write to the Forest Service and have 
them present their own positions rather than an adversary? 

Mr. Pendley. I will give you the transcript. Madam Chairman. 

Mrs. Chenoweth. The comments of the gentleman are appre- 
ciated, and I would be happy to work with the Minority members 
on having the Forest Service before this committee on a continu- 
ation of this issue. Thank you for your suggestion. 

The Chair recognizes the gentleman from California, Mr. Pombo. 

Mr. Pombo. Mr. Pendley, you just stated that you had a copy of 
that and could provide it for the committee? 

Mr. Pendley. Yes, sir. I will do so. 

Mr. Pombo. I would appreciate it if you could supply that to the 
committee so it could be a part of the official record. 

[The information may be found at end of hearing.] 

Mr. Pombo. Mr. Wallop, I know that throughout your career, 
your previous career, you saw a number of pieces of wilderness leg- 
islation that came through this body and across — and one of the 
things that has always come across to me in my brief time here is 
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that what we always do is we say that we are going to set aside 
this land and that there is going to be an economic loss because 
we are doing that. We are no longer going to extract natural re- 
sources out of those areas, so we admit that there is going to be 
an economic loss. But the way that they make up for that is they 
always say we are going to increase the recreational opportunities 
that exist. 

And we have heard people testify previously that they decrease 
the number of recreational opportunities that exist. How does that 
happen in the real world — I mean, after we pass the legislation 
that says we are going to increase that, at the same time we are 
decreasing recreational opportunities? 

Senator Wallop. Well, I have no doubt of the passion of people 
who like wilderness. I myself do. Grew up in it long before it was 
designated wilderness. I used to avail myself of it, camp in it and 
run in it. 

But one of the things that happens is there is a limited number 
of people who are physically able to access wilderness. It takes a 
good deal of wealth. It takes a good deal of wealth in order to be 
able to procure the appropriate equipment, transportation to the 
boundaries, the guides, if you will, to go in it. And the ordinary cit- 
izen, the ordinary Joe fisherman, picnicker, overnight camper, fam- 
ily recreationist can avail himself of the boundaries of wilderness, 
providing he can get to them, but the rest of it is his, and it has 
become crowded. 

Mr. POMBO. Are you familiar with any wilderness area that al- 
lows motorboats within that wilderness area? 

Senator Wallop. No, I cannot cite one. I am not sure whether 
they do or do not exist. 

Mr. PoMBO. I have never run across one in the time that I have 
looked into it. I have never 

Senator Wallop. I doubt that there are. 

Mr. Vento. Will the gentleman yield? 

Mr. PoMBO. Yes. 

Mr. Vento. The Boundary Waters Canoe Area does allow motor- 
boats into the interface of the wilderness. 

Mr. PoMBO. Inside the wilderness? 

Mr. Vento. Yes. 

Mr. PoMBO. Are they not trying to take that out? 

Mr. Vento. There is a controversy about it. I don’t want to go 
into it now on the gentleman’s time, but I would be happy to later. 

Mr. PoMBO. That is one of the things that strikes me about it, 
is Mr. Nugent talks about the wilderness experience and being able 
to go in and hunt and fish and experience that, but the law itself 
restricts access into that wilderness area. And if we are trying to 
preserve these areas, what exactly are we preserving them for? Is 
it not so that we can enjoy them? 

Senator Wallop. Its application is truly laughable. You wonder 
where Gilbert and Sullivan are when you need them. 

Mrs. Chenoweth’s tale of how they sent the helicopter into the 
Frank Church Wilderness to rescue a wolf but didn’t even bother 
to go look for Mr. Unser when he was lost — and now we are spend- 
ing $100,000 of Forest Service money — and they are always com- 
plaining that they are short funded — to hire helicopters to look for 
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a snow machine in the hopes of finding a transgression. I mean, 
you know, sick wolves can require the intrusion into the wilderness 
area by machinery, but not the life of a human? Something is real- 
ly goofy about that kind of application. 

I think what we are seeing is an instance of the Forest Service 
believing that somehow or another the only unnatural event on the 
face of this earth is man. 

Mr. POMBO. Unfortunately. Mr. Unser, in light of what Chairman 
Chenoweth talked about, were they actively looking for you while 
you were lost in this area, whether it was in the wilderness area 
or not? Were they actively searching for you? 

Mr. Unser. No, sir, there were rescue people that were looking. 
Forest Service didn’t partake in any rescue deals whatsoever. They 
do own snowmobiles that are equally as good as mine or 

Mr. PoMBO. That was not very good. But they ran, though. 

Mr. Unser. I know that to be true, because I know the people 
that work on them and — et cetera. And they could have known a 
whole lot more about everything in the whole ordeal, but they 
didn’t partake. 

And it was 16 days later, which indicates that it is true what I 
say, that they did receive pressure from some source like the Sierra 
Club. Because why did they wait 16 days later into another year 
and all of a sudden decide, wow, it is time to give Bobby Unser a 
ticket, after the newspapers and all the television stations, more 
than 100 million people saw all the news of my ordeal. 

So after that is when they decided we must give this man a tick- 
et. And it just became very obvious that it is a message from the 
Sierra Club, don’t screw with our wilderness. Sad to say, but that 
is the way everybody pretty much sees it. 

Mr. PoMBO. So it is your opinion that they were going to make 
an example of you? 

Mr. Unser. They said they were going to, sir. In other words, 
they told me if I hadn’t been Bobby Unser, a celebrity, that it 
wouldn’t have happened. It would have just passed over. Out of 
their own mouths. 

Mr. PoMBO. They told you that? 

Mr. Unser. Yes, sir. 

Mr. PoMBO. I think I would agree with Mr. Vento on that one. 
That is kind of stupid. Everybody did see and read about the case 
and about what happened to you. It just seems like that would gen- 
erate an immense amount of negative publicity for the Forest Serv- 
ice and serve the point of pointing out just how absurd some of 
these rules and regulations really are. 

Mr. Unser. You know, Mr. Congressman, when they issued the 
ticket, we had long talks about this. I told these two officers, I said, 
first place, you did not see me do anything wrong. How do you give 
somebody a ticket just based on the fact that you want him to have 
one? They have to see you do something in order to give you a mis- 
demeanor, according to law. They did not see that. I did not do 
anything wrong. 

But, more importantly, I told them, I said, this is liable to get 
out to the press; and I said, you guys will lose the war. You cannot 
possibly win this. It is an unjustified thing. 
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And then I looked at the ticket, and I saw on there — and he is 
telling me such a minor ticket that it is and why don’t I just pay 
it and don’t worry about it. And I looked at the ticket, and it said 
I must appear. Not a question of paying somebody $75 to keep 
them happy, but that I must appear. 

That is going to publicly ridicule me and that way I would admit 
that I was guilty. Not just giving them money because they wanted 
it. I could not do something like that. It is not my way. 

I got in my airplane the next day and went to Phoenix the next 
day to do my job. While I was on the plane, they were in Denver, 
the Forest Service having a press conference, saying that they were 
going to charge Mr. Unser; and we are going to try to fine him 
$5,000 and 6 months in jail for having a motor vehicle in the wil- 
derness. They got caught with that. How did the machine get there 
and is it there? Nobody knows. 

Mr. POMBO. They have never found it? 

Mr. Unser. Well, I don’t know if they have. They claim that they 
have not. So it is kind of like after the fact. 

And then I am in Phoenix, and everybody is calling me. And it 
was not me that went to the press, it was the Forest Service that 
went to the press. So they started the war that Mr. Pendley is han- 
dling now. 

Mr. PoMBO. Unfortunately, my time has expired. Maybe we will 
have opportunity for another round of questions. Thank you. 

Mrs. Chenoweth. Thank you, Mr. Pombo. The Chair now recog- 
nizes the gentleman from California, Mr. Doolittle. 

Mr. Doolittle. Mr. Unser, I find your story very compelling. Es- 
sentially, you were lost. You apparently have lost your new $7,000 
snowmobile. Was the other machine yours as well? 

Mr. Unser. Yes, sir. 

Mr. Doolittle. Did they find that one? 

Mr. Unser. The rescue people brought that one out, sir. 

Mr. Doolittle. You lost your $7,000 machine. You nearly lost 
your life. It must have been shocking indeed to find your govern- 
ment, that your President thinks is your friend, to have them 
issuing you a citation for essentially innocent activity. Were you 
shocked when that happened? 

Mr. Unser. I was more than shocked. That is a good way to put 
it. I was in shock. In other words, not just shocked the way it 
sounds, I was literally in shock. I mean — and when the lady hand- 
ed me the ticket, I just told her — I said, I will not sign a ticket. 
I am under the assumption — I have had speeding tickets for sure 
all of my life. I am under the assumption that I must sign the tick- 
et. I said, if it is jail, I said to them, let’s go to jail right now. I 
will not sign something that I didn’t do. 

Mr. Doolittle. That is the spirit of the American Revolution. I 
commend you for fighting it. 

May I just inquire, what do you and your 

Mr. Unser. The ticket, sir, was written before they ever estab- 
lished where we were. 

Mr. Doolittle. I think that is clear. What do you estimate this 
legal defense will end up costing you when you go to trial in June? 

Mr. Unser. Many 

Mr. Pendley. May I? 
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Mr. Unser. This is my attorney. Can he respond? 

Mr. Pendley. Legal Foundation is a private public interest law 
firm representing Mr. Unser for the reason that I think is clear, 
based on the testimony. 

If the Forest Service can engage in this kind of conduct with re- 
gard to Mr. Unser, there is nobody out there who is capable of re- 
sponding. And they will do it to anyone and everyone, and there 
are certain, very important legal issues involved here. 

Is, for example, the presence in the wilderness, without an intent 
to be present in the wilderness, is that a violation? Here, as Mr. 
Unser has testified, there is no demarcation of where the boundary 
is. If one is inside by accident or in the case of emergency or bliz- 
zard, is that a violation? It shouldn’t be a violation. 

Every crime that we have in this country, practically, requires an 
intent to commit the crime, and if there is no intent, then there is 
no commitment of the crime, and 

Mr. Doolittle. Let me just ask, is this an unresolved issue? I 
mean, it comes as news to me that you can be held strictly liable 
for presence in the wilderness, without reference to intent. 

Mr. Pendley. That apparently is the Forest Service right now; 
that is correct. 

Mr. Doolittle. But that has not actually been tested? 

Mr. Pendley. That has yet to be resolved. 

Sir, the reason I bring that up is because it is an important na- 
tional legal issue, and that is why Mountain States has agreed to 
represent Mr. Unser for free. 

Mr. Doolittle. Mr. Unser — it is free to Mr. Unser, but it is obvi- 
ously costing the foundation. I am trying to get a sense of what 
does a citizen who has the finger of Big Brother pointing at him 
in the prosecution, what is that likely to cost? 

Mr. Unser. I have an attorney in Albuquerque, also, that rep- 
resents me in this; and so far, we have spent in excess of $30,000 
of his time, which is costing me. 

Mr. Doolittle. So that is $30,000 of his time, presumably that 
much or more out of the Mountain States Legal Foundation, and 
by the time you go to trial, you will have easily a $100,000 bill in 
legal fees; is that safe to say? 

Mr. Unser. More than that, sir. 

Mr. Doolittle. This gives contemporary illustration to some- 
thing our first President said, George Washington, “The govern- 
ment is not reason, it is not eloquence, it is force by fire, as a trou- 
blesome servant and a fearful master.” 

You, sir, had the courage and the willingness to basically fight 
City Hall, so to speak, only in this case it is the Forest Service. We 
will all benefit from that service you are performing, but I think — 
it comes as news to me, certainly, I suspect the members of the 
committee, that the Forest Service has taken out these kinds of po- 
sitions. 

Let me ask, in the time that I have remaining, Ms. Thrall, your 
case, I guess, I heard someone say that seven judges of the 14 have 
concluded that somehow the property clause can regulate private 
property. Is that correct? 

Ms. Stupak-Thrall. That is correct, sir. 
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Mr. Doolittle. So the other seven did not go along with that, 
and apparently the Supreme Court has not accepted the appeal of 
your case; is that correct? 

Ms. Stupak-Thrall. That is correct, sir, but we are proceeding 
in the Federal District Court this May, on the motor boat issue spe- 
cifically. 

Mr. Doolittle. Well, is there — I will ask you or anyone who 
cares to answer, what is the situation? I am reading — I just read 
a little summary of this situation that was your case where appar- 
ently the circuit court concluded the Forest Service and exercise of 
police power, similar to that exercise, the State and local govern- 
ment; that surely has not been validated by the U.S. Supreme 
Court, has it? 

Mr. Pendley. Let me respond to that. 

Ms. Stupak-Thrall. May my attorney? 

Mr. Doolittle. Certainly. 

Mr. Pendley. That is absolutely correct and, in fact, on the prop- 
erty clause question, the Supreme Court has specifically rejected 
the Forest Service’s contention the property clause gives them 
power over private property that affects Federal property. 

Mr. Doolittle. That is the basis on which they are attempting 
to regulate. 

Mr. Pendley. That is right. Here is the opinion of the Federal 
District Court, that said, not only is it a property owner along here, 
it is also a sovereign, and as a sovereign, it stands in the shoes of 
the State of Michigan, which can regulate for health, safety and 
welfare. Therefore, under the property clause, it can regulate for 
other issues as well. 

The Sixth Circuit Court of Appeals repudiated that opinion and 
found it without merit and substituted its own judge for that opin- 
ion; and that opinion, too, was stricken, so we are back with the 
District Court opinion that the Forest Service has that kind of 
power. The irony here is, the Forest Service is standing in the 
shoes of the State of Michigan, but ignoring Michigan law with re- 
spect to what those property rights are. 

Mr. Doolittle. I just want to clarify. I missed, was it a three- 
judge — was it a panel of the circuit that made this interpretation 
about the property clause? Did you say that was then overturned 
by the Federal Court? 

Mr. Pendley. The district court first heard the case throughout 
the Forest Service the contention that valid existing rights did not 
apply to property, but then said the Forest Service can still regu- 
late reasonable use. It went to a three-judge panel of the Sixth Cir- 
cuit. The panel was unanimous in upholding the district court, but 
for a different rationale. 

We asked the Sixth Circuit to hear it, and in an unprecedented 
action, in light of the fact it was a unanimous opinion, the Sixth 
Circuit agreed to hear the case. All 14 heard the case, seven agreed 
with the panel — interestingly, written by the author of the panel, 
that judge, just judge — and then Judge Danny Boggs, who, inter- 
estingly enough, served on the Senate Natural Resources Com- 
mittee at the time this was written, came to the conclusion that 
this compromise with regard to valid existing rights was the 
indispen- 
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sable ingredient that permitted the Michigan Wilderness Act to go 
forward, and he held valid existing rights were protected. 

And he made an interesting point that I think is important to a 
question that was asked earlier, why this is a threat to wilderness. 
It is a threat to wilderness because if these agreements made to 
protect private property, careful balancing such as Congress en- 
gages in is repudiated and rejected by the Forest Service, I dare 
say many Members of Congress cannot vote for forests knowing 
these protections will be upheld. 

Mr. Doolittle. It sounds like the State is in a complete muddle. 

Mr. Pendley. It is a muddle only with regard to a couple of hold- 
ings. The Supreme Court is very clear on the fact that the property 
clause gives Congress power, only over Federal land, not private 
property. 

Mr. Doolittle. Unfortunately, as a Member of Congress, it con- 
cerns me the next time I have one of these bills, and we are sup- 
posed to feel assured it contains the phrase “subject to valid exist- 
ing rights.” I don’t take great comfort in that phrase. 

Mr. Pendley. Congressman, it guarantees nothing. 

Ms. Chenoweth. The Chair will recognize for a second round of 
questioning, the gentleman from California. 

Mr. Wallop. I wonder if I might be excused to attend a valid ex- 
isting right. I have a new meeting. 

Ms. Chenoweth. Yes, Senator. Thank you for joining the panel. 
Without objection, the Chair would like to ask Mr. Chris Cannon, 
the gentleman from Utah, to join us on this panel. 

Mr. Cannon. Thank you. 

Ms. Chenoweth. And we will call on you for questioning after 
we call on Jim Gibbons, the gentleman from Nevada, for ques- 
tioning. 

Mr. Gibbons. Thank you. Madam Chairman, for recognizing me 
at this end of the dais here. I would like to assure these fine peo- 
ple, who have come all this way to talk to us in this committee, 
that we are not here trying any case. We are a public hearing to 
find out the problems that are existing with the application of the 
current wilderness bills; and I appreciate your testimony here be- 
fore us. 

I presume that some members of this committee might think dif- 
ferently if we were here testifying about the problems of some so- 
cial bill and how that application should be adjusted. Nonetheless, 
what I would like to ask — of course, we have talked to Mr. Unser 
earlier about his costs. 

Mrs. Thrall, what have been your costs with regard to this prob- 
lem that you have experienced with the Forest Service? Can you 
tell us, in this committee? 

Ms. Stupak-Thrall. My costs have been immeasurable, as this 
has taken 7-1/2 years from my life and my family’s life. In order 
to participate fully to protect my private property, to participate in 
the process with the Forest Service, I have had to separate myself 
from the family business and family activities to take this issue on 
full-time. 

As Mr. Unser said, he spent 10 to 12 hours each day addressing 
this issue, and that is correct. Anywhere from 8 to 12 hours each 
day for 7-1/2 years, I have had to address this issue. 
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You must understand that when I as a individual am partici- 
pating in the process with the Forest Service, I am not partici- 
pating with a person of the Forest Service, I am participating 
against a whole system, which goes — starts in Michigan and finally 
finds itself here in Washington, D.C. I am trying to hold up this 
huge pyramid that is trying to come down upon me. It has cost me 
immeasurable amounts of dollars that I couldn’t even begin to 
count. 

Mr. Gibbons. Now help me understand this issue. Crooked Lake 
is primarily a lake used for recreation and has been in the past. 
Is there public ramp access to this lake? 

Ms. Stupak-Thrall. There is a public access through the Fed- 
eral boat landing, yes, sir. That was a boat landing that was in- 
stalled in 1968. It replaced a very primitive-type access that was 
used by the public alongside the county road. They had used that 
access alongside the county road because it fell within the ease- 
ment of the road where they were not then trespassing onto private 
property. 

Mr. Gibbons. You received a ticket by the Forest Service for 
some activity of having an open beer can. I don’t know what it was. 
Coke can, or whatever it was in the boat. Was that given to you 
on the water or on your private property? 

Ms. Stupak-Thrall. Both, actually. And the ticket was given to 
my husband, not to Kathy Thrall, but to Ben Thrall, and I say 
both, sir, because I am on my private property when I am in my 
boat on the surface of Crooked Lake, or on the frozen surface when 
I am on my snowmobile. Michigan law identifies the surface of 
Crooked Lake as an extension of my riparian properties, and my 
riparian rights to the water may not be separated or divisible from 
my upland. 

Mr. Gibbons. Now the Forest Service provided that ticket? 

Ms. Stupak-Thrall. Yes, sir, they did. 

Mr. Gibbons. Do they have authorization to control activities on 
the water in this lake? 

Ms. Stupak-Thrall. They have assumed it, sir. 

Mr. Gibbons. Their Environmental Impact Statement says the 
Forest Service cannot regulate use of motorboats on a lake. 

Ms. Stupak-Thrall. I understand that is exactly what they have 
said, sir, and they gave that response to the direct question, what 
will happen to motorboat activity on the surface of Crooked Lake 
should there be wilderness designation. 

Now let’s also understand, we are asking the experts in wilder- 
ness management. The Forest Service is a recognizable expert in 
the area of wilderness managements, so when you have a question 
of wilderness, you go to the Forest Service. 

We went to the Forest Service through the means of the Environ- 
mental Impact Statement, which is a legal document. They must, 
by law, be accurate and scientific in their answer. They told us that 
should there be wilderness designation, that motorboat activity on 
the surface of the lake would continue if there is private access to 
it, that they do not regulate motors on the surface of the lake. You 
are correct. 

Mr. Gibbons. Thank you. 

I have two questions, and first I would like, in this very short 
time that I have remaining, Mr. Pendley, do you know of other in- 
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stances in the wilderness areas of this country where agencies of 
the Federal Government have used motorized vehicles of one kind, 
whether it is a helicopter, airplane, a tracked vehicle of some type, 
to access wilderness areas? We have heard the story of the Chair- 
man and the wolf. That would be one question, if you could help 
this committee understand that. 

The second goes to Mr. Unser. You brought this map. Following 
that would you tell this committee what that meant, represents, 
and what those red dots are? Thank you. 

Mr. Pendley. I really don’t have an answer for you. Congress- 
man, as to uses that the Federal Government has made of motor- 
ized vehicles. There is the one famous story, of course, of the New 
Mexico wilderness in which a little Boy Scout was lost, and U.S. 
Forest Service used a helicopter to help locate him, but then made 
the decision not to rescue him on the site because they didn’t think 
they could, and the next day they got permission to go in, and then 
they did go in. 

Mr. Unser. Could I just relate to that a little bit about the For- 
est Service about a case I happen to know of where there were 
some hunters in the same wilderness area. Congressman; that they 
got stranded by an early snow, horses and men, and they wanted 
to go in with snowmobiles and feed the horses so the horses 
wouldn’t die. They allowed helicopters to go in and pick up the men 
and get them out so they wouldn’t die. They were refused the 
horses. They were just going to let the horses die away deep in that 
wilderness. 

Then a call was subsequently made to the Humane Society here 
in Washington, D.C., and the rumor out in my part of the country 
will tell you that within 15 to 30 minutes, there was an OK to haul 
the hay in and get the horses out. They sledded some of them out 
on hoods and stuff like that, but nonetheless they did allow it, and 
some of my friends that I associate with commonly work for the 
people that did this. They did allow it to go in and happen, but it 
was not until the Humane Society was called here that it went to 
the Forest Service and came back OK. 

Mrs. Chenoweth. Your time is up, and on my time, when we 
have a second round of questioning, I would like for us to continue 
with the question the gentleman from Nevada asked you about 
your map. But right now the Chair recognizes Mr. Cannon for 
questioning. 

Mr. Cannon. Thank you. Madam Chair. 

First let me say I deeply appreciate the fact you all would come 
to this meeting here today. More than that I appreciate the fact 
you are carrying on a difficult battle, each in a different way. I 
think the government, by nature, is a matter of force. If we don’t 
resist that force, we lose our rights, and property rights are very 
important in that process. 

Mr. Unser, do you — have you recovered your snowmobiles? Have 
they ever been found, and were they found on Federal wilderness 
property? 

Mr. Unser. One was recovered by a rescue crew and don’t know 
where it was. Don’t think it was in the wilderness, but nobody real- 
ly — there has been too many conflicting stories on where it was, 
meaning there was a terrible blizzard going on, and the crew that 
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found it — I wasn’t there, you have to understand. I was walking 
when this was all going on, but when the crew found the first 
snowmobile, and the only one that has been found, they were in a 
blizzard, almost didn’t get out themselves. They ended up coming 
out late at night, and they were lost for a while and then tried to 
follow my tracks going in. They were unable to do that. As far as 
the wind blowing so hard, they can only pick up a track occasion- 
ally, and it appeared to them that I had been going around in cir- 
cles, which is common, I guess, when you are lost. 

So they found the snowmobile, took it part of the way out. The 
next morning, this would be the morning that I had walked out, 
and while I was in the hospital, this — a group had gone back and 
retrieved the one snowmobile, and they don’t believe that it was 
anywhere near where the Forest Service contends that it was, 
and — ^which means it was probably out of the wilderness. And the 
second snowmobile is — has never been found as far as we know. 

Mr. Cannon. Was the first still operating when you abandoned 
it; was it driven out or pulled out, and who comprised the group 
that found it or was looking for you when you found it? 

Mr. Unser. The group that got it out would be friends of mine 
that were part of the rescue group and part of my family. My 
brother went in and my son and my daughter. They brought it out. 

Mr. Cannon. They were the ones who brought it out. 

Can you tell us a little bit about the organization of the group 
that was looking for you; was it only family, did it include the local 
search and rescue, did it include the Forest Service? 

Mr. Unser. It was Colorado Search and Rescue, New Mexico 
Search and Rescue, and friends and people that know the country 
a lot better than the Search and Rescue from the Chama area. 
That is the town that is close up there that we live in. 

Mr. Cannon. Were there any Forest Service search and rescue 
types? Was there anyone from the Forest Services helping? 

Mr. Unser. 100 percent none. 

Mr. Cannon. And when you abandoned the first snowmobile, 
was it still operating? 

Mr. Unser. Yes, sir, it was still operating. But what had hap- 
pened, my friend that was riding it, it was becoming a deficit rath- 
er than an asset, and when he got stuck, it was time for me to 
leave that snowmobile and put him on behind me. I was on a new 
snowmobile, and it really shouldn’t have given me problems, but it 
did, and that is the one that is still up there. So I left it knowingly, 
but not knowing I was going to have the other one break down. 

Mr. Cannon. How long was it between the time you abandoned 
the first snowmobile and the time you broke down on the second? 

Mr. Unser. Approximately — it got stuck, and I left it approxi- 
mately 2:00 o’clock in the afternoon, and darkness comes at 5:00 
up there, and that is when I abandoned the second snowmobile and 
started walking. 

Mr. Cannon. OK. Just one other question. When you were issued 
a citation or violation, the notice of violation, whatever you call it, 
what was the factual basis alleged for the violation? How did they 
suggest that they knew you were in a wilderness? 

Mr. Unser. Only from taking maps and — remember, I am there 
under the pretense, sir, that they are going to help me find my 
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snowmobile so I can go retrieve it and take it out of the mountains, 
and I went through the Forest Service people in case that it was 
in the wilderness. I don’t know where the wilderness is, I don’t 
know where the boundaries are, but I went to get a letter, some- 
thing saying for Bobby to be in there finding the snowmobile with 
myself and my group. 

So after I sat with the two police officers, they never told me I 
was being investigated criminally or anything like that, we back- 
tracked from where I walked out, and after we backtracked it up, 
in all sincerity they determined my snowmobile, which is still lost, 
must be in the wilderness by what I described. That is when the 
lady reaches down under the table and pulls out a ticket, which 
was the citation, and handed it to me. 

Mr. Cannon. And on the citation itself, the citation, was it — did 
it say on its face that they found you had been in the wilderness 
based upon your statements, or was there another basis alleged? 

Mr. Unser. It is not based on anything, it is just merely they 
made out one thing, operating a vehicle in the wilderness, but they 
didn’t see the vehicle there. They still haven’t seen it, I haven’t 
seen it, and I don’t know that to be true. So it was a ticket that 
had to be a bad ticket to write because there is nothing that know- 
ingly has happened. 

Mr. Cannon. Thank you very much, Mr. Unser and the rest of 
our panel. 

Mrs. Chenoweth. Thank you, Mr. Cannon. 

Before I recognize the Members for a second round of ques- 
tioning, I want to say this particular hearing and this panel, as 
well as the panel members to come who will testify, have drawn 
a lot of interest from all over the Nation, and I do want to recog- 
nize a distinguished visitor in our audience. Representative Dan 
Mader from Lewiston, Idaho. He is serving on a national forest 
task force, and I appreciate his interest in this hearing. 

With that, I would like to continue my time of questioning, and 
we will adhere very strictly to the 5-minute rule on this second 
round of questioning. But I did want to ask Bob the answer to fol- 
low through on the question that Mr. Gibbons asked you, by ex- 
plaining what the red marks are on this map. I think we can all 
probably get a real good idea of what you went through by looking 
at the map, and I assume that is a USGS quadrangle map. 

Mr. Unser. It is a national forest map. We purchased it from the 
Forest Service office in Albuquerque. The stickers are on the back. 

What this shows is the wilderness, if all of you can see it, is 
marked in blue. Now this is not to be exactly correct because a 
friend of mine made this up just so I could show Mr. Pendley and 
such attorneys where I went, at least where I know that I went 
that day. We unloaded over here at this red deal, which, all of this 
country, all of this country is national forest, not wilderness, every- 
thing at the blue line, and we didn’t go on around with it because 
it wasn’t important. That wasn’t the part in question. The part in 
question would be this wilderness. Everything up in here would be 
the authorized wilderness. 

Mr. Doolittle. Madam Chairman, can I inquire? I can’t see a 
blue line from here. Is there a blue line up close that delineates- 
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Mr. Unser. Can you see it coming around here? Can you see 
that? 

Mr. Doolittle. Yes. Thanks. 

Mr. Unser. I know it is hard to see. 

At any rate, right down here is where we unloaded our cars, and 
this is always referred to as Red Lake. If you are going to tell 
somebody you are going snowmobiling, you would say, we are going 
to Red Lake or Dipping Lakes, meaning that is where you unload, 
meaning that is where the trails head back in that direction. 

But thousands of people snowmobile in this area, Jarosa Peak, 
which is all this area right in here, very, very commonplace, and, 
of course, a lot of snowmobiling in there, a lot of area to snow- 
mobile, and there are no signs up in here to show where the wil- 
derness starts. 

I suppose over the years many thousands of people have been in 
there, but even if you are snowmobiling, when you get on top, it 
is really a rock. We call it a rock farm up there. The part that is 
fun in snowmobiling is going up the hills, the rim road. When it 
gets all full of snow, you can do some really nice climbing, which 
is fun, but when you get up on top of this rim road, you are not 
in the wilderness. 

Now, honest to goodness, we didn’t know this until this incident 
happened, and I have learned it since, but that is where I un- 
loaded. We went up riding. This is where we climbed up and got 
up to the top, and this is where our location was when the blizzard 
happened. 

Now the national forest officers claim that they found the first — 
they didn’t find it — no, they said it was found way over there, a 
place called Dipping Lakes. Now respectfully, I would like to point 
out to everybody that lakes in the wintertime don’t exist. It is just 
country full of snow. You can’t tell lakes from anything. There is 
at least 100 lakes right here in the wilderness. I took pictures and 
showed them to Mr. Pendley, and he can’t see one lake because it 
is winter, and there is snow. So nobody goes riding at a lake or a 
specific place, they just merely unload here. It is called Red Lake 
or Dipping Lakes. And up here is where they snowmobile, and very 
often you come right here down through Quemado Village Lake, a 
giant lake. Nobody knows when they go past the lake because it 
is frozen. 

So that is where we were. Right there is the location, this red 
sticker here, where the blizzard hit us. That is where we got dis- 
oriented and lost. And this is where we think that they found my 
first snowmobile. We don’t know. My walking ended up over here. 
The 18 hours that I did ended up down here, which is to the north 
and to the east. And the place where I spent the night would be 
somewhere right in here. 

There is a giant, giant, giant canyon here. I wish all of you could 
see it, but I realize you are too far away. That canyon is something 
like 600 feet down, according to the map. We slid down the snow 
slide to get down there because it was the only place to see this 
valley this way. This would be the Outer Alamosa Valley, and 
when I was out of the wind and out of the blizzard, I could see 
that, and I know a place called Quemado, that is the river that 
comes out and comes down here. That is the Quemado River there. 
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I could see I needed to get down there because I knew that would 
be a friend down there; in other words, buildings, people, stuff like 
that. That took 18 hours of walking to. 

Now, to this day, the Forest Service doesn’t know where my 
other snowmobile is, and I don’t know where it is, but the Forest 
Service managers, both the head people both in new Mexico and in 
Colorado, released statements to the press all the time that Bobby 
Unser is not going to get that snowmobile unless he takes it out 
by hand or by horse. 

Now in all due respect, if I am lost, and if the snowmobile did 
end up, which the Forest Service thinks, a quarter mile into the 
wilderness, of their statement, if it does ends up there, how am I 
going to get the thing out? I didn’t intentionally go in there with 
it, and in essence they are stealing it from me if they don’t let me 
go in and take the thing out. I can’t get a horse up in there in the 
winter to go get it, that is for sure, and come summertime, how 
would I get the tools up there to disassemble it and take it out? 
So in my opinion, they are stealing it if they find it there. 

But what if they find that it isn’t there; what if they find it is 
actually just outside the wilderness by 10 feet? Then look what 
they have done to me. But no matter what, they don’t know where 
it is any more than I do. 

Mrs. Chenoweth. Thank you, Mr. Unser. I very much appreciate 
that answer and explanation. 

The Chair now recognizes Mr. Kildee for 5 minutes. 

Mr. Kildee. Thank you very much. Madam Chair. While I have 
a chance, I would like to thank the witnesses. I come to these hear- 
ings because we can learn things, and I really appreciate your in- 
volvement on this. I think basically the Michigan Wilderness bill 
was a good bill. Matter of fact, you know, I take great pride in hav- 
ing put them together. I myself put the non-buffer language in the 
bill, even though that was not in the organic after 1964. I put it 
in. That would have been the policy, but after having hearings, 
particularly in the Upper Peninsula, people raised questions about 
that, and I said I will put it in the bill exactly, so we put it in 
there. 

But I am convinced, having read the law, that neither Federal 
laws nor the State riparian right laws, with which I am also famil- 
iar, I am convinced it does not exclude the wilderness — the Forest 
Service from excluding motorboats on the wilderness area of the 
lake. You canoes the entire lake, Mrs. Thrall, and you canoes mo- 
torboats on the nonwilderness part of that lake, but on the wilder- 
ness part, you canoes, under the rules, only electrically powered 
motors, but on the nonwilderness part of the lake, you can still use 
motorboats. 

I think that is a reasonable division between what is owned by 
all the people of the United States, about 95 percent of the lake, 
and what you have some rights on under riparian law, and you 
own land on that part of the lake. I do know even people who are 
in similar situations as yourself that there is a division. 

I would like. Madam Chair, with consent, to include in the record 
a letter from Thomas V. Church from Water Street, Michigan, who 
is a cabin owner on Crooked Lake, and he feels basically the Forest 
Service has, as you put it, walked a path between streams. Some 
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of the general public wanted no motors at all, some wanted restric- 
tions. He feels they have reached a balance there, and so there is 
a division even among the property owners. So I would like this for 
the record. 

Mrs. Chenoweth. Without objection, so granted. 

[The information may be found at end of hearing.] 

Mr. Kildee. And I have no further questions, but I would like 
to thank the panel for its sincerity, enthusiasm, their input and 
knowledge. It is helpful to the Congressman. 

Mrs. Chenoweth. Thank you, Mr. Kildee. 

The Chair recognizes the gentleman from California, Mr. Pombo. 

Mr. Pombo. Thank you. Madam Chairman. 

Ms. Thrall, just so I understand how this is situated, did you say 
that part of your property is within the wilderness area? 

Ms. Stupak-Thrall. Yes, sir. In fact, all of my private property 
is within — well, I cannot say that. The wilderness boundary does 
cross the lake, yes, at a certain point, and the Forest Service con- 
tends that a 40-acre parcel is outside the wilderness and is private, 
and the remaining 560 acres then is wilderness. That is contrary 
to Michigan law, where Michigan law does not allow fencing, 
whether it be visible or invisible, of a lake surface, to divide public 
from private rights. One riparian cannot fence off another riparian, 
and, well, I would have some remarks for Mr. Kildee, but I would 
save those for later. 

Mr. Pombo. So your contention is that because you own lakefront 
property, that you own rights on to the lake, riparian rights onto 
the lake? 

Ms. Stupak-Thrall. The State of Michigan identifies those 
rights, sir, yes, and the Court cases from Michigan from the Su- 
preme Court have identified those rights, yes, sir. 

Mr. Pombo. Do you feel that the value of your home has been 
diminished or increased as a result of the wilderness? 

Ms. Stupak-Thrall. When my constitutional rights are dimin- 
ished and my private property is not recognized as such, it is di- 
minishing of my value, yes, and of my constitutional rights, yes. 

Mr. Pombo. Do you feel it has restricted the use of your private 
property for what has been determined as a greater public good or 
a public policy? 

Ms. Stupak-Thrall. In fact, the courts have very clearly identi- 
fied — and my attorney can correct me if I am wrong, but I believe 
that the court has identified that these regulations placed on the 
surface of Crooked Lake are not for even just the community of 
Watersmeet. But for the general public at large of the United 
States, am I correct, Mr. Pendley? 

Mr. Pendley. That is correct. 

Mr. Chairman, let me just add something. Under Michigan law, 
a riparian, somebody who owns property along the lake, has the 
right to use the entire surface of the lake subject to one condition, 
the reasonable use of other riparians along the lake. Every opinion 
written in this case does not disagree with the fact that this is pri- 
vate property, this is property that is owned both by the Forest 
Service and by the Thralls and Gajewskis and the other 11 prop- 
erty owners. There is absolutely no dispute. 
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When Mr. Kildee talks about the wilderness portion, this is not 
the wilderness portion, this is the private property portion, and 
what the courts have said is under the property clause of the Con- 
stitution, the Forest Service can regulate this private property for 
the national good because it affects Federal property, and that is 
where the system just simply breaks down, because that is in con- 
flict with the Supreme Court opinion, and I think it is in conflict 
with what this Congress meant to do. 

Mr. POMBO. I was just looking through the code on wilderness 
areas, and one of the provisions is that there be no permanent im- 
provement or human habitation of the area, that is pulled into 
that; that the whole idea being that there not be any sign of 
human beings within the wilderness, and yet you have a picture 
of your house. How does that work? 

Ms. Stupak-Thrall. Well, as the wilderness user enters into the 
Sylvania area, they come in off the recreational portion where the 
boat landing is at, and they happen to see my homesite and the 
homesites of my neighbors, and many of these wilderness users will 
refer to us as visually offensive. But as they enter onto the surface 
of Crooked Lake at that point of entry, they are entering onto the 
surface of not only, from the Federal Government’s point of view, 
their riparian rights, but also onto my riparian rights, a joint own- 
ership of private property. And I must also remind you as well that 
Forest Service land status ownership records, which are included 
in my testimony, and letter from a Mr. Ken Myers from the Forest 
Service office, regional office in Wisconsin, very clearly states that 
these land status records are used to report to Congress what acres 
they own as a Forest Service, and the Forest Service has broken 
down the land acres, the upland acres from the water acres, and 
they identify all upland acres as forest system lands, and they will 
identify that there is a title held and PILT moneys are paid, PILT 
moneys being payment in lieu of taxes. 

Now when it comes to the water acres, they exclude those sub- 
surface water acres and the surface water from Forest Service own- 
ership. They say they are not forest system lands, no title held, no 
moneys paid. So when it is convenient for them to not pay and re- 
turn to the counties and the township PILT payments, they have 
no ownership rights, but now when they want to regulate, they 
suddenly have ownership rights and will not recognize private 
property rights established by the State. They are given title to 
their upland by the same entity I am given too, the State of Michi- 
gan. They are not willing to recognize State of Michigan laws when 
it does not suit their needs. 

Mr. PoMBO. Madam Chairman, I know my time has run out, but 
very quickly, looking at this picture that you gave us. 

Ms. Stupak-Thrall. Yes, sir. 

Mr. PoMBO. This is in viewpoint of the American flag, and every- 
thing is in view from the wilderness area. 

Ms. Stupak-Thrall. Yes, sir, it is. In fact, my property is the 
only property that flies the American flag on the shores of Crooked 
Lake. Not even the Federal Government. 

Mr. PoMBO. And what kind of comments have you received? 

Ms. Stupak-Thrall. I have had Sierra members sit across from 
me, sitting no further than you are, saying my private property 
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and that of my neighbors is visually offensive, and they may have 
to contend with my homesite, even though they prefer condemna- 
tion, but they will not tolerate my motorboat activity because it dis- 
turbs their quietude and their solitude. Regardless of what Con- 
gress directed in the language, a Federal land is only to be des- 
ignated, not private property, and administration will be subject to 
valid existing rights. 

Mr. POMBO. Thank you very much. 

Thank you. Madam Chairman. 

Mrs. Chenoweth. Thank you, Mr. Pombo. 

The Chair recognizes the gentleman from Minnesota, Mr. Vento. 

Mr. Vento. It is the law, and it is my understanding of the law, 
that, in fact, there is an exception with regards to motorized use 
for administrative and safety and health purposes by the Forest 
Service with regards to the Wilderness Act, and, in fact, it is in the 
law. Apparently there is some misunderstanding or some argument 
on the part of some here whether or not the Forest Service does 
have such authority. 

Ms. Stupak-Thrall. May I respond to that, sir? 

Mr. Vento. Well, wait until I finish my question. I have a ques- 
tion, and I would like you to, certainly. But my point is in terms 
of rescue operations, they certainly are. Whether or not they, in 
fact, have the resources in all instances to send planes, helicopters 
and other types of search parties out to use for lake and for safety 
purposes, to, in fact, do that, is, of course, a relative question. We 
know, for instance, land management agencies often are involved 
in mountain rescues where people are taking risks in terms of 
climbing mountains. It is an expensive proposition, obviously, but 
life is affected. 

One of the instances brought up by a witness commented about 
a kid in a wilderness, and that, in fact, there was some limit or 
some question about whether equipment should be used in order to 
try and rescue that child. But it was found out upon reflection that, 
in fact, part of the reason he was in the wilderness is because he 
was apparently running away from home, or at least trying to 
avoid authority from parents or from other sources. 

So, as I said, I think that is why it is important when you have 
allegations and statements made, that it is important to try and 
have in place the land manager so they can have an intelligent dis- 
cussion. If we are going to be considering arguments that are going 
to take place before a court with regard to property rights, it is 
probably a good idea to have the Forest Service speak for them- 
selves with regards to — or the BLM, for that matter, to speak for 
the wilderness themselves regarding the arguments, rather than 
have them portrayed by others. I think that something that is lost 
in translation. So these hearings end up being an interesting litany 
of problems, but they are not necessarily helpful in terms of trying 
to understand the Wilderness Act. 

Ms. Thrall, do you have a comment with regards to the safety 
and rescue operations and the use of motorized vehicles for that 
purpose; do you have any response to that; do you have a comment 
you want to make with regards to that? 

Ms. Stupak-Thrall. The comment that I had to your statements 
on rescue and safety, all of those directions of management and 
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how there shall be rescue and safety operations, all of this is in di- 
rect relation to federally-owned lands. It is not directed to private 
properties. Crooked Lake is and has been established not only by 
State law, but also by recent court cases that it is private property. 

Mr. Vento. I appreciate your observation. My concern related to 
the statements made by Mr. Unser and others concerning the pub- 
lic lands and the wilderness areas. I would also suggest many of 
these arguments have something to do with wilderness, but they 
have something to do, generally, with the Federal Government, 
with the national forest land and the acts that predate the Wilder- 
ness Act. In fact, as I look at some of the testimony, it actually 
takes issue with some of the issues with regards to water rights 
and other matters. It seems to me to be a continuation of a long 
debate that predates, in fact, the Wilderness Act in terms of the 
Federal Government’s sovereignty and what its role is with regard 
to States and with regards to private citizens and has little or 
nothing — or little to do, really, with the Wilderness Act. 

You may disagree with the application of it with regards to this 
purpose, but I would point out that it has been used. There are 
some aspects of Federal law in property rights and laws that, in 
fact, do deal with whether it is applicable under the Mining Act, 
whether it is applicable under easement, whether it is applicable 
in terms of many other issues with regards to timber sales and 
other acts that exist within the Forest Service of the BLM. 

So this effort to talk about the nuances in terms of how it affects 
wilderness is interesting and maybe the feeling is there should be 
some change. For instance, I note that the Forest Service, in its Or- 
ganic Act, has a right for Eminent Domain, it remains there with 
regards to the Wilderness Act. It isn’t taken away by virtue of that. 
In some cases, we may qualify it even, to not permit it to be used 
in these instances. A lot of people in BLM land and in public land, 
however, are concerned with trying to get along with the individ- 
uals who are there, but understanding there is a changing dy- 
namic, as we learn more about the areas, the science of these 
areas, these ecosystems; as we learn more about it, to apply and 
try to manage them in an intelligent way, and that is an ongoing 
process. 

And I realize that it means change for all of us, change if we 
want to attain certain goals. Clearly there are many that disagree 
with those goals, and that is all right. You can be more against the 
Wilderness Act. The question is if you don’t want to attain that 
goal or have that type of land set aside for future generations, that 
is a legitimate point of view. Or if you think of a different way to 
accomplish that, that is OK. I am, frankly, trying to do the best 
we can to invent laws that preserve them and rehabilitate them. 

Thank you. I thank the witnesses. 

Mrs. Chenoweth. Thank you. 

The Chair recognizes Mr. Doolittle. 

Mr. Doolittle. Thank you. Madam Chairman. 

I agree with Mr. Kildee, you do learn things from these hearings. 
One of the things I learned is that the Humane Society helps the 
Sierra Club. Mr. Unser, if we could have an alleged interest within 
the purview of the Humane Society, the Forest Service might actu- 
ally have gone looking for you. 
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Mr. Unser. I agree. 

Mr. Doolittle. Mr. Nugent, I think you raise an issue that prob- 
ably should be the subject of hearings in and of itself, this issue 
of providing more quality wilderness-type area for people to use, 
because as I understand what you are saying, the available land 
for hunting and fishing is becoming so overused that the experience 
is really changing for people who wish to engage in that activity, 
and apparently the vast designated wilderness areas that we have 
are restricted in some ways for the hunting and fishing that you 
like to engage in. Would you care to comment on that? 

Mr. Nugent. Well, I am very fortunate in my radio programs 
and phone calls and meetings, hundreds of meetings a year, in 
meetings with families, the parents desperately trying to encourage 
young people to seek a conservation life-style, and I have seen over 
and over again that the quality of their outing — and, of course, we 
have to realize it is usually weekends for the vast majority of 
American families — and the inaccessibility of some of these more 
vast acreages that maybe are only accessible via horseback or on 
foot literally cause these families to settle for oftentimes a crowded 
experience, whereas expanding their recreation into off-limit areas, 
opening it up, would further encourage these young people to do it 
again. It is really quite as simple as that. 

And when they call — I guess the best way I can put it is if I go 
to a lake, and my son doesn’t see the bobber go down all afternoon, 
I am going to have a tough time getting him to go fishing the next 
time; whereas if we can open up some of the areas that currently — 
because of their accessibility they are not going to get in there, and 
in those larger tracts there is a better opportunity for a wildlife en- 
counter, kill or no kill, game or no game taken, it is, in fact, the 
spiritually uplifting experience of just encountering this exciting 
wildlife beyond their schools and beyond their cities and beyond 
their normal lives that will encourage them to come back. 

And I don’t want anybody to confuse what this old guitar player 
readily identifies, the difference between the rape of the hills and 
a family walking or accessing a piece of — currently inaccessible 
property, whether it is on a four-wheel drive recreational vehicle or 
on a snowmobile. Certainly sticking to designated trails is once 
again — to repeat part of my testimony earlier, a designated trail, 
whether on foot, horseback, snowmobile or four-wheel drive, is no 
more offensive to my eyesight and my view of this extremely pre- 
cious and valuable wild ground resource than that of an area that 
maybe was disrupted violently by two bull elk fighting. I like to see 
people invigorated that way, and I believe as a member of the 
Tread Lightly program that human tracks are no more offensive 
than the wildlife tracks if we are conscientious, as I find the vast 
majority of supporting people to be. 

Mr. Doolittle. Mr. Pendley, do you have an estimate off the top 
of your head, an estimate of court costs and attorneys’ fee for this 
7-year effort that Ms. Thrall has been waging? I think we ought 
to have some sense of what it costs to defend a constitutional right. 

Mr. Pendley. The best estimate I have heard for private attor- 
neys is the cost of being to the Supreme Court and back is about 
$500,000, and right now we have done all of that. We have gone 
through a District Court, we have gone through a three-panel 
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Court of Appeals, we made a petition to the Supreme Court. I 
mean, our petition costs just to print the record and make our peti- 
tion to the Supreme Court was approximately $18,000. 

Mr. Doolittle. And you are not done yet. You are back in Dis- 
trict Court. 

Mr. Pendley. We are back in District Court with regard to the 
motorboat issue, absolutely. 

Congressman, one of the points that needs to be made is no one 
here at this table disputes wilderness. No one says the Wilderness 
Act was wrong. In fact, we all believe the Michigan Wilderness Act 
was correct. Congress did everything humanly possible to protect 
Kathy Thrall’s rights. 

What we object to is the manner in which the Forest Service has 
implemented it, has ignored the will of Congress, and the incred- 
ible cost to Kathy Thrall and her family, and the zero cost to bu- 
reaucrats who have done it. And this is the troubling thing: There 
is absolutely no downside for the bureaucrat who wants to look the 
other way when Congress has made a pronouncement, and there 
is a terrible downside for people like Kathy and Ben Thrall. 

Mr. Doolittle. Thank you, and I thank all the witnesses for 
their excellent testimony. 

Mrs. Chenoweth. Thank you. 

Mr. Cannon is recognized for 5 minutes. 

Mr. Cannon. Thank you. 

Mr. Kildee has introduced a letter from someone in your area 
there and talked about balance and balancing between a motorized 
and unmotorized or electric motors on boats. Do you have any light 
you could shed on the nature of that debate? 

Ms. Stupak-Thrall. Yes. Mr. Tom Church purchased property 
on the shore of Crooked Lake in 1989. Mr. Church came into our 
neighborhood unknowing to us — of course, it really didn’t make any 
difference, we wouldn’t have stopped him from purchasing the 
property. But he is a member of the Sierra Club, and they all vehe- 
mently support canoe effort only and will oppose all motorized use. 
Mr. Church is the only riparian on the shoreline of Crooked Lake 
that opposes the motorized use on Crooked Lake, yet he came and 
purchased property on Crooked Lake when that motorized access 
and accessibility to the entire surface of the lake had not yet been 
challenged by the Forest Service. He knew that motorized activity 
was there. 

Mr. Cannon. So he is not exactly an impartial observer of a bu- 
reaucrat process? 

Ms. Stupak-Thrall. That is exactly right. 

Mr. Cannon. I noticed in the picture of your cabin, you have a 
flag prominently displayed. This may become an issue in a later 
panel, but have you ever had any problem with people criticizing 
the flag? 

Ms. Stupak-Thrall. Never before, not until it was February 22, 
1990, when the Sierra member made that comment to me and 
about 50 other people who were in the room that the properties of 
Crooked Lake were visually offensive, and please do keep in mind, 
my family and I have flown the flag on the edge of that dock since 
1939. 

Mr. Cannon. Was that directed to the flag or the whole setting? 
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Ms. Stupak-Thrall. To the whole setting, sir. 

Mr. Cannon. I suppose Mr. Unser has had the most pointed ex- 
perience, but I think, Mr. Pendley, you probably had broader expe- 
rience, so I direct the question to you, and other panelists may 
want to respond. 

You talked earlier about the cost of search and rescue. Clearly 
in the new monument area, this is going to be a major problem be- 
cause it is a vast area with tracks that go nowhere. In your experi- 
ence do the managing agencies, the Federal agencies, have the re- 
sources to do significant search and rescue, or is that locally borne? 

Mr. Pendley. I don’t have the expertise to comment on that. My 
own experience in the State of Colorado, when we lost country ski- 
ers, that all the agencies have responded very, very well to those 
kinds of emergencies, but I can’t comment with regard to whether 
or not they have a sufficient budget to engage in that work. 

Mr. Cannon. Thank you. Madam Chairman. 

Mr. Kildee. You mentioned the flag and somebody finding the 
private property itself offensive? 

Ms. Stupak-Thrall. Yes, sir. 

Mr. Kildee. And I regret people saying things like that because 
the Organic Law for Wilderness in 1964 — and I put that language 
back in the Michigan Wilderness bill saying that the Federal Gov- 
ernment could not exercise the right of eminent domain for wilder- 
ness acquisition, and I am very sensitive, as you are, Kathy, to the 
right of private property owners. You are one. But I made sure 
after I had the hearings in the Upper Peninsula, particularly where 
the people had some concerns that the exercise of our eminent do- 
main, I put the language specifically in the Michigan Wilderness 
bill that the Federal Government could not use the right of emi- 
nent domain to acquire private property. And I am glad I put that 
in there. I think that is a very important part of the bill, and peo- 
ple can make offensive statements, and I would find it offensive 
also that that person made that statement. 

Ms. Stupak-Thrall. I do find it offensive, and I find it further 
offensive that the Forest Service continues to uphold and fortifies 
those statements. 

Mr. Kildee. I will get into that, but I do think — I am trying to 
write a balanced bill, and we write bills here on Capitol Hill, and 
they are not perfect, but I did specifically, however, include lan- 
guage that we could not even use the right of eminent domain — 
the Federal Government does have under the Constitution right of 
eminent domain, but we put in that bill, acquisition and designa- 
tion of wilderness, that they were forbidden to use the right of emi- 
nent domain, and I think that was a good provision of the bill, and 
thank you very much, Ms. Thrall. 

Mr. Cannon. May I say this: I appreciate the fact that Congress 
and you put in the language that would limit that intrusion into 
private property rights, and that is very important. I think the 
issue here is what the Forest Service is doing with the language 
that Congress produced. 

Mr. POMBO. Would the gentleman yield for just a second? 

We have successfully put that language in a number of different 
places limiting the right of the government to use eminent domain 
to acquire private property. But one of the things we found over 
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the past few years is because they can’t use condemnation, they 
then use adverse condemnation and take it through regulation, be- 
cause they can’t take it from an unwilling seller. So we are begin- 
ning to see cases, such as this one, where they take it through ad- 
verse condemnation and just take the property through their regu- 
lation, and that is one of the problems that we have been dealing 
with over the past several years. 

But I thank the gentleman for yielding. 

Mr. Cannon. Thank you. 

In the rest of my time, let me say, there is no place in America 
for regulators to go around the law that way, and I think that is 
what we are hearing the problem here really is. 

Thank you. Madam Chairman. 

Mrs. Chenoweth. I want to thank the panel, and I want to 
thank this committee. I think the questions were outstanding. We 
did all learn a lot. This has been a very long and arduous panel, 
3 hours, but thank you for your perseverance, and as a member 
now of this government, I am looking forward to the day when we 
can help correct some of those misjudgments on the part of some 
of our people in the field. 

Thank you all very much for your generosity. 

The Chair now calls the second panel. The second panel will con- 
sist of Mr. Todd Indehar, president. Conservationists with Common 
Sense, from Ely, Minnesota; and Richard Conti, waterhole coordi- 
nator, Society for the Conservation of the Bighorn Sheep, Eagle 
Rock, California; David E. Brown, the executive director, America 
Outdoors, Knoxville, Tennessee; Edward Baumunk, co-owner, BBJ 
Mining, Tecopa, California. 

Gentlemen, the Chair recognizes first Todd Indehar. 

Mr. Indehar. 

STATEMENT OF TODD INDEHAR, PRESIDENT, 
CONSERVATIONISTS WITH COMMON SENSE 

Mr. Indehar. Thank you. 

Distinguished Chairman, members of the committee, thank you 
for the opportunity to testify. I am president of Conservationists 
with Common Sense, a grassroots, all-volunteer organization based 
in Minnesota. We are dedicated to preserving public access to pub- 
lic lands, especially with Boundary Water Wilderness. We have 
been involved since 1989, including two court actions, appeals, and 
four congressional hearings relating to wilderness. 

I will be blunt today. Eorest Service wilderness policy is intellec- 
tually and morally bankrupt. Reinvention didn’t fix it. New ideas 
must be tried, and they must be tried soon. Local people and wil- 
derness users must be involved in any new plan. They alone bear 
the brunt of these policies, yet they have no voice in the decision- 
making process. They have been ignored, but they have much to 
share. 

Today I will describe several examples of what is happening to 
American citizens at the hands of the arrogant and unaccountable 
Eorest Service and suggest several reforms for you to consider. My 
first example involves Eorest Service’s 1992 draft BWCAW man- 
agement plan in which they tried to ban Scouts from the wilder- 
ness, youth groups of all types, families and others. 
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During the public task force process, which we participated in, 
preservationists argued that Girl Scouts singing around a campfire 
interfered with wilderness solitude, and the group of five canoes on 
a lake was, quote, “visual pollution,” unquote. The youth groups, on 
the other hand, spent months trying to explain why they needed 
a group size of 10 to keep kids in the woods. Forest Service wanted 
to cut it to six. The task force did reach a consensus to keep it to 
10, but in a stunning display of arrogance, it consciously moved to 
eradicate the youth groups from the Boundary Waters. 

It angers me to this day they deliberately chose to do that, and 
that is how I personally got involved in the issues because it per- 
sonally impacted my family and their ability to recreate. Only after 
months of appeals, $100,000 and a lot of bad press was the Forest 
Service allowed to let the kids back in. 

Another outrageous example took place on Memorial Day, 1995, 
when 62-year-old Dr. Ed Pavek, he was a Korean War vet, were 
flying an American flag over their boundary water camp site. Two 
uniformed officers approached and told him to take the flag down 
because, quote, “it didn’t go with the wilderness concept,” unquote. 
The Forest Service then lied. They tried to cover it up. They came 
up with several different versions of the story and tried to discredit 
Dr. Pavek, and since then Dr. Pavek informs me he has been un- 
able to obtain a permit to go to the Boundary Waters. Whether 
that is a coincidence or on purpose, we don’t know. 

Also, it is denying public access to the Boundary Waters due to 
quota cuts and a dysfunctional system. The Duluth office, which 
created the system, has done nothing to fix it for years. Forest 
Service personnel are admitting forest permits that are being re- 
served and not used. Campsites are empty, but people cannot get 
a permit. Something doesn’t add up. 

The Wilderness Act states wilderness is to be used for quote, “the 
enjoyment of the American people,” unquote. American people are 
being denied this use because of an inefficient government agency. 
It is clear the Forest Service needs this Congress’s help to fix this 
problem. 

In short, the Forest Service has been inefficient, unaccountable, 
dishonest, nonresponsive to local and regional concerns, and too 
easily influenced by Washington-based special interest groups. 
They are becoming more centralized, while many institutions in 
America and around the world are becoming less so. One-size-fits- 
all policy isn’t working in the Boundary Waters. 

Here is what we recommend. First, we recommend that Congress 
should immediately initiate studies of existing non-Federal man- 
agements structures that could be used as alternatives to Federal 
management of wilderness. Congress should immediately initiate 
pilot projects to test a wide spectrum of decentralized and private 
conservation management structures for wilderness areas. 

In conclusion, there are serious problems with this Government’s 
management of the Boundary Water Wilderness and other wilder- 
nesses, too. People and wilderness are suffering. Decentralization 
and privatization need to be tried. Of course, some people will 
argue that private and local interests can’t be trusted, that they 
would rape and destroy the wilderness. I have heard that many 
times. 
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This is arrogant, illogical and fear-based. This disregards the 
public attitude toward the environment, especially wilderness. It 
also ignores the successful conservation record of local and State 
governments and the spectacular record of private initiatives, such 
as those of the Nature Conservancy, National Audubon Society and 
others. 

The voices of status quo and fear must be rejected. This Congress 
must show leadership, creativity, compassion, and vision to save 
our wilderness areas. Better management of the land means better 
government for the people. Better government is smaller, less in- 
trusive and closer to the people, which, in the end, means more 
freedom and liberty for everyone. Thank you. 

Mrs. Chenoweth. Thank you, Mr. Indehar, for that testimony. 

[The statement of Mr. Indehar may be found at end of hearing.] 

Mrs. Chenoweth. The Chair recognizes Richard Conti, the 
waterhole coordinator for the Society for the Conservation of Big- 
horn Sheep. 

Mr. Conti. 

STATEMENT OF RICHARD A. CONTI, JR., WATERHOLE COORDI- 
NATOR, SOCIETY FOR THE CONSERVATION OF BIGHORN 

SHEEP 

Mr. Conti. Thank you. Madam Chairman. 

My name is Dick Conti. I represent the Society for the Conserva- 
tion of Bighorn Sheep, a California nonprofit organization. Since 
1969, this society has cooperated closely with the California De- 
partment of Fish and Game to implement the State’s Bighorn 
sheep management plan. We help the DFG to construct, inspect 
and maintain a desertwide series of man-made wildlife drinking 
devices called guzzlers. 

Since 1988, I have been the Society’s waterhole coordinator. I 
consult with the DFG in their planning efforts to return Bighorn 
sheep to their historic ranges throughout California. This program 
has been very successful and has resulted in a doubling of the Nel- 
son desert Bighorn sheep populations in our deserts. 

For 25 years, the DFG, BLM and this society have cooperated 
jointly to manage desert wildlife on public lands in California. 
However, with the passage of the California Desert Protection Act, 
much of our desert is now designated wilderness. The BLM is at- 
tempting to administer lands designated by the California Desert 
Protection Act as it does most wilderness lands covered by the Wil- 
derness Act of 1964. However, the authors of the act understood 
this DFG program was beneficial to the resource, and they wanted 
it to continue. They included language in the act that specifically 
allows management activities to restore and maintain wildlife pop- 
ulations, and the act further states these activities shall include 
the use of motorized vehicles by the appropriate State agencies. 

The BLM Wilderness Division does not recognize this language 
in the Act. A BLM wilderness specialist told the DFG and the soci- 
ety that any future request for guzzler development in wilderness 
will require an Environmental Impact Statement, the paperwork 
could take a year to complete, and their answer would still be no. 

The Wilderness Division has made up their minds that no wild- 
life or guzzler development will take place in their wilderness. 
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BLM also consistently tried to deny or restrict the DFG’s motorized 
vehicle access to wilderness areas for routine management pur- 
poses. 

BLM has stated their major concern continues to be motorized 
vehicle usage and wilderness. That may be their concern for the 
general public who are now locked out of these public lands, but 
for them to use that restriction with State agencies in the perform- 
ance of their duties is intolerable and not in accordance with the 
law written by Congress in the California Desert Protection Act. 

Here are two examples of attempted restrictions by the BLM. In 
mid-1995, a DFC biologist notified the Bureau he would enter the 
Turtle Mountain Wilderness by motorized vehicle to retrieve a dead 
Bighorn carcass. The BLM contended motorized access was not to 
be used for this activity and dispatched a ranger to meet the biolo- 
gist. The biologist argued the CDPA gave him authority to use a 
motorized vehicle in wilderness and, using an existing road, he 
drove 4 miles into the wilderness, retrieved the carcass, and drove 
4 miles back to the wilderness boundary on the same road. 

The ranger wrote an incident report, and the BLM wilderness 
specialist advocated a ticket be issued for using a motor vehicle in 
wilderness. No ticket was issued, but the BLM strongly protested 
this motorized access to the DFC regional manager and has indi- 
cated the Bureau would determine when vehicle access was nec- 
essary for DFC activities. 

Second item. On July 20, 1996, the DFC notified the BLM we 
were going to replace a water storage tank at a big game guzzler 
in the Sheephole Wilderness. The Bureau dispatched a ranger to 
intercept the DFC because the notification letter did not specify 
that we would be using motorized vehicles to access the wilderness 
on an existing route. Before passage of the California Desert Pro- 
tection Act, this route had been used for approximately 15 years to 
access this guzzler for inspection and maintenance. The ranger told 
arriving DFG employees no motor vehicle access had been ap- 
proved by the BLM, and workers would have to walk to the guz- 
zler, that is 10 miles round trip, in 114 degree July heat, up the 
mountain, carrying tools, water and other essentials, an impossible 
task without vehicle access. 

After some debate, the ranger called the BLM area manager, 
who then called the district office manager, who agreed to allow 
one vehicle into the wilderness. Allowing only one vehicle to pro- 
ceed under these weather conditions unnecessarily puts lives at 
risk should the vehicle break down. 

DFG wildlife management is also being curtailed in the National 
Parks. Death Valley, Joshua Tree National Parks, and Mojave Na- 
tional Preserve have all refused to allow the use of motorized vehi- 
cles to inspect the guzzlers in their wilderness. 

Motor vehicle access is essential to maintain these remote big 
game guzzlers because after you have driven as far as possible, you 
must hike the remainder of the way, sometimes 4 miles or more. 
To not have vehicle access and be required to hike from the wilder- 
ness boundary to the guzzler can be physically impossible. In most 
instances the terrain is so steep, even pack animals cannot get 
there. 
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These guzzlers may be the only source of year-round water avail- 
able to our wildlife because man has already impacted the land so 
heavily. Any future wilderness legislation should be written to 
more clearly entitle the appropriate State agencies to manage that 
State’s wildlife, whether it be on BLM or park lands. I wish the 
California Desert Protection Act could be so amended because our 
wildlife will surely suffer if it is not. 

Thank you. 

Mrs. Chenoweth. Thank you, Mr. Conti, for that very inter- 
esting testimony. 

[The statement of Mr. Conti may be found at end of hearing.] 

Mrs. Chenoweth. The Chair recognizes David Brown from 
America Outdoors. 

Mr. Brown. 

STATEMENT OF DAVID L. BROWN, EXECUTIVE DIRECTOR, 
AMERICAN OUTDOORS 

Mr. Brown. Thank you. Madam Chairman. I appreciate this op- 
portunity to provide you with the views of America Outdoors and 
America’s outfitters and guides. America Outdoors and its affiliate 
members represent more than 1,400 outfitting businesses operating 
in 40 States. Members provide diverse recreational experiences to 
the general public, including whitewater rafting, horse back trips, 
fishing, canoeing and kayaking. They operate in a number of wil- 
derness areas managed by the Bureau of Land Management and 
the USDA Forest Service. 

In the traditional sense, outfitters have been operating in wilder- 
ness since the days of Lewis and Clark. Outfitters in wilderness 
predate many of the modern forms of wilderness recreation em- 
braced by agency managers and the public. We recognize that wil- 
derness outfitters must be extremely sensitive to the environment 
and respect the rights of other users to operate successfully in wil- 
derness. 

At the outset, please let me say that in my discussions with out- 
fitters in preparation of this testimony, there were many com- 
pliments to agency managers regarding their perspectives and 
practices. Region I of the Forest Service is identified often by outfit- 
ters as a model for wilderness management. 

On the other hand, many outfitters see alarming trends emerg- 
ing that threaten the viability of quality outfitted services, and I 
have four concerns I will briefly outline. 

We believe a bias is emerging in many wilderness areas against 
that segment of the public who wishes to experience wilderness 
through outfitted services. This is manifested in revisions to man- 
agements plans, where party sizes and use levels are being reduced 
to levels that are not viable for successful outfitter and guide oper- 
ations. Often these reductions are not the result of resource im- 
pacts, because the same activities are not prohibited for self-guided 
users. 

Number two, in some wilderness areas, management appears to 
be more dependent on the values of the resource manager than the 
intent of Congress as established in the 1964 Act. In some areas 
outfitters praise the cooperation received from managers, and in 
others areas they are being forced out. 
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Number three, in some wilderness areas, use allocated to the 
outfitted public is no more than 5 to 7 percent of overall use. This 
use is tightly controlled and supervised; some might say microman- 
aged. We believe there are a number of wilderness areas where 
managers spend a disproportionate amount of time and resources 
managing outfitted use. Despite that low level of use, when cut- 
backs are called for, these managers often attempt to reduce or 
eliminate opportunities for the outfitted public. 

Number four, historical and traditional uses that were recognized 
in wilderness designations should not be sacrificed once the ink is 
dry. It is important to maintain the web of legitimate activities 
that are culturally and historically significant that preexisted a 
wilderness designation. If these areas qualified for wilderness with 
those activities, then there is no reason they should not continue 
if that use is managed appropriately. 

In general, I share the view of many that maintaining recreation 
opportunities for the use of and enjoyment of wilderness areas was 
clearly a purpose of the Wilderness Act. I also believe this purpose 
is being supplanted by another agenda in some areas. That agenda 
is a revision of the purpose of wilderness from that intended by 
Congress in the Wilderness Act. 

Man has always been a part of wilderness. It is possible to pro- 
tect and manage wilderness and maintain its natural character 
without eliminating man and recreation. I believe the survival of 
the wilderness system will depend on expanding the constituency 
for wilderness and not on the alienation of those who have long 
been a part of it. 

I appreciate the opportunity to testify before this committee and 
ask my testimony be submitted for the record. 

Mrs. Chenoweth. Thank you, Mr. Brown, that is very inter- 
esting testimony. 

[The statement of Mr. Brown may be found at end of hearing.] 

Mrs. Chenoweth. The Chair now recognizes Mr. Baumunk, co- 
owner of BB J Mining. 

Mr. Baumunk. 

STATEMENT OF EDWARD T. BAUMUNK, CO-OWNER, BBJ 
MINING; ACCOMPANIED BY GERALD HILLIER 

Mr. Baumunk. Good afternoon. Madam Chairman. I thank you 
for the opportunity to tell you about our 4-year authorization to a 
45-year-old mine, in which misfortune has located it in the area 
and made wilderness included in the national park in 1994. 

I am Ed Baumunk of Tecopa, California. I have lived and worked 
in and around mining in southern California for over 50 years. My 
partner A.G. Jackson and I own Rainbow and Caliente Mines with- 
in the newly expanded Death Valley National Park. They lie within 
the designated wilderness area despite existence of roads, past 
mining activity. 

The claims are actually in the Saddle Peak Hills close to State 
Highway 127 between Baker and Shoshone, and not at all visible 
from either Death Valley or the highway. A 1996 letter to Con- 
gressman Lewis from the Park Service describes them deep in the 
park, and that is simply not true. We asked them, through Con- 
gressman Lewis, to be excluded from the park, and they refused. 
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We discovered this talc deposit in 1952. The mines have been in 
operation during the periods when the value of the talc has been 
sufficient to warrant the mining of the deposit. We built head 
frames shown in the pictures in 1953 and 1956, and over the past 
45 years, we have estimated that we removed 60,000 tons from the 
mines. The main adit extends for over 1,400 feet into the mountain 
and shows the continuity, size and extent of the ore body. 

We were never too much aware of the work going on in the so- 
called Desert Plan and the Desert Bill. No one ever came and 
talked to us about the various inventories and studies, nor notified 
us that operation of our claims might even be in jeopardy. We filed 
a plan of operation with BLM, with the Barstow BLM office, in 
1993. They approved a minimum operation in July of 1994, allow- 
ing 100 tons per day of extraction. 

This is only a start-up. We currently have purchase orders for 
the possibility of 800 tons a day after start-up, increasing to 1,600 
tons per day and leveling off at 2,000 tons a day. These quantities 
would come entirely from the underground mine, with the material 
being hauled off-site on a road system that has existed for many 
years. At the current commercial value of $45, $50 a ton shipping 
costs and up to $120 a ton refined, we are talking significant 
money. 

The value of the material would, I am told, generate a consider- 
able boost to the economy in this remote area of San Bernardino 
and Inyo Counties through employment and support factors related 
to it. 

We have been shown that the BLM, prior to 1992, did not think 
the area should be wilderness. They prepared a Wilderness Report, 
which was given to Congress in 1990. That document, which I have 
with me, indicates why the area was not believed to be appropriate 
for wilderness, but must have been ignored when Congress passed 
the bill in 1994, putting our mines in wilderness. Attached is a 
copy of this report. 

Among statements in the section pertaining to our area, I call to 
your attention, “The value of known and potential min- 
eral... deposits were determined to be of greater significance than 
the area’s value as wilderness.” 

“Portions of the WSA have high potential for talc and moderate 
potentials for silver, gold and copper. Past producing mines are lo- 
cated within the WSA. The evidence of surface disturbance still re- 
mains. There is one active operation within the WSA. There are 28 
mining claims within the WSA on record with the BLM in 1987.” 

It goes on. 

The access to our mine, and the mine itself, has always been 
shown on the USGS and the Auto Club maps of the region. The 
road was prominent enough that it formed the dividing line be- 
tween two BLM study areas, 219 and 220. The Desert Bill authors 
drew maps for the Desert Bill and ignored the road. The two units 
were put together, or perhaps they knew about the road and want- 
ed to make it more difficult for us to operate our mine. 

This has now resulted in the Park Service closing our access road 
or at least posting it for use by authorized vehicles only. Since then 
they have not approved our mining plan. We are not sure whether 
we are fully authorized, but we have still used the road and con- 
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tinue to do so. I guess verbally it is OK, but what about our con- 
tractors and our employees and our guests. 

The road has now disappeared from the Triple A maps, in 1990 
and 1995, which you can see there on the photograph board. Does 
the Park Service think they can make us go away by giving them 
the wrong information? 

The Desert Act contains language protecting existing rights, and 
in our minds this is the question that we have valid right, and the 
government makes the determination. In 1995, we applied to Death 
Valley for permission to mine because of the 100-tons-a-day oper- 
ation by BLM. It was not enough to cover the currently proposed 
development and demand. The Park Service has considered our ap- 
plication at a snail’s pace. 

Mrs. Chenoweth. Mr. Baumunk, I wanted to let you know that 
your time is up. I would be glad to grant another 30 seconds if you 
want to tie it up. Your entire statement will be entered as part of 
the record, and we will have time to question you. Do you want to 
take another 30 seconds to wrap it up? 

Mr. Baumunk. We have our own problems, and we hear there 
may be hundreds of those throughout the desert. Some of the big 
miners got taken care of There are many of these little mines, 
many of which might not have been in regular operation, but which 
have potential for reopening and are now being stopped by BLM 
and the Park Service. Congress needs to fix our problem and take 
a look at what they did in 1994 when they created all this wilder- 
ness without considering all the data on mining and mineral val- 
ues. 

Thank you. 

Mrs. Chenoweth. Thank you very much, sir. That was very in- 
formative. 

[The statement of Mr. Baumunk may be found at end of hear- 
ing.] 

Mrs. Chenoweth. I wanted to ask Todd Indehar, you made some 
very specific suggestions to the Congress, and I think very valu- 
able, about studies and projects, but I wanted to take your testi- 
mony just a little bit further. You obviously disapproved of the For- 
est Service system of the boundary water, but I would like to get 
on record, what would you think would be a better management 
structure? 

Mr. Indehar. Thank you. 

Recently, the Forest Service has complained about budget cuts, 
that it can’t manage it, for $1.4 million a year. I would just like 
to offer in the spirit of humor, I will take the $1.4 and manage it 
for them and see how it goes. 

Mrs. Chenoweth. It is duly noted. 

Mr. Indehar. But seriously, how would I like to see it managed, 
and other people in my organization, we would like to see it man- 
aged as proposed by Congressman Oberstar last year and Senator 
Grams last year. We would like to see the Forest Service’s absolute 
authority handcuffed a little bit. We would like to see them retain 
ownership. We would like to see them also be forced to not only 
take input from other levels of government — local. State, and tribal 
governments — into their plans, but also to have those units of gov- 
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eminent have some say, have a vote and a voice on how the area 
is managed. 

And our reasoning is simple. The reason is the local people and 
the wilderness users are the ones that bear the brunt of all the pol- 
icy-making that comes out of here and all the decisions, and yet we 
have the least voice, and I think that is absolutely upside down. 
I think it is wrong zoning as such is being done from Washington, 
D.C., and perhaps we wouldn’t be making this supposedly radical 
suggestion if the Forest Service hadn’t been so inaccessible over the 
years, but they have. It is kind of like the term limits or other 
things. People get fed up, and you have to say you have to try 
something new; what is happening now is not working. 

We like the intergovernmental management approach that 
brings the power down closer to the levels of people that are the 
most impacted. 

Mrs. Chenoweth. Thank you very much. 

Mr. Conti, what other wilderness restrictions have you encoun- 
tered, question number one? Specifically what has been the re- 
sponse of the National Park Service to your work in the desert, and 
can you talk about the deaths that occur in the Mojave Preserve 
and whether the services applying the access provisions — what are 
the services applying access provisions to their units? 

Mr. Conti. The reaction from the Parks has been a complete de- 
nial of any motorized vehicle access. In a first correspondence with 
Death Valley National Park, I inquired about access along tradi- 
tional routes we have used for years to access the guzzlers before 
it became part of the park and part of designated wilderness. Not 
only did they disallow motorized vehicles access, but their opening 
comment to me was that if an inspection person were to go in to 
open the valve to provide water to wildlife, that that would be an 
artificial manipulation of the resource, and they would frown upon 
that. 

Joshua Tree National Monument several years ago proposed to 
remove the water collection device at an existing big game guzzler 
because it was an above-ground object, and they would like to re- 
move man-made structures in the wilderness. I have made mention 
we could mitigate that. We would be happy to go in and remove 
the above-ground water collection system if we could put a system 
underground of perforated pipe that would collect residue water in 
the washes. Joshua Tree said, we will get back to you, and I found 
out 2 weeks later they got another team of folks from somewhere 
to remove the water collection device at an existing spring and guz- 
zler. 

In regards to the deaths in the Mojave National Preserve, it is 
my understanding that there was some aerial study work being 
done by a contract biologist for the Department of Fish and Game. 
It was related to me they were not able to land in the wilderness 
for some of their activities. Most of their activities did involve just 
flying, but in all the other issues I have been involved, or any other 
Fish and Game State employee, we would routinely land and check 
out every guzzler in the immediate area where we were doing any 
census or research. And at that point it is very hard to say, but 
possibly if we had been able to land the helicopter and just rou- 
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tinely check the guzzlers in that area, we could have determined 
the problem and saved the lives of upwards of 50 sheep. 

Mrs. Chenoweth. Thank you, Mr. Conti. 

The Chair recognizes Mr. Kildee. 

Mr. Kildee. Thank you. Madam Chair. I have no questions, but 
I want to thank the witnesses for their testimony. 

Mrs. Chenoweth. Thank you, Mr. Kildee. 

The Chair recognizes Mr. Pombo. 

Mr. Pombo. Thank you. 

Mr. Conti, during the debate on the Desert Protection Act, I in- 
troduced an amendment which would have left open a number of 
the roads, the historic roads throughout the area, and one of the 
reasons that was brought to my attention during that entire debate 
was exactly what you have testified here to today, that there were 
a number of water guzzlers that had been established throughout 
the years that acted as the only source of water for wildlife in the 
desert during the summer months, and that it was imperative that 
those be maintained. And during the debate on the Floor, I said 
that without access into those areas, that there were a number of 
them that would fall into disrepair, and what you are testifying to 
today is that that is exactly what has happened, that there are a 
number of guzzlers that have fallen into disrepair that are no 
longer operating, and the result is that the wildlife has suffered in 
the area because of that. How widespread has that become at this 
point? 

Mr. Conti. At this point, I would say upwards of 25 percent of 
the guzzlers are in danger of failure due to lack of access, particu- 
larly the five in Death Valley, three in Joshua Tree and six in the 
Mojave Preserve. Some of them require very long four-wheel drives 
and then additional lengthy hikes up the side of the mountain, be- 
cause the sheep traditionally like the higher places, and access to 
those being restricted — ^you have to understand when someone goes 
in to inspect the guzzler, in their backpack they probably have two 
gallons of water for the day, two 24-inch pipe wrenches, as well as 
assorted valves or plumbing fittings, because if they run into some- 
thing that happened over the winter, say a freeze break, they 
would like to get that up and operating as soon as possible, and 
with the length of hike required in many of these systems, it is 
going to be increasingly difficult to maintain these systems. 

Mr. Pombo. In your experience over the years of trying to protect 
the wildlife in this area, do you think that there was any real rea- 
son to close down all of the access points into the desert? 

Mr. Conti. No, I don’t feel that that was a wise decision. Man 
has impacted that desert heavily. It is really not a true wilderness 
because there are so many mine roads and exploratory roads that 
have been established there for the last hundred years. 

Each system has, as it is built, in the environmental assessment, 
a proposed route of access that, including the driving and hiking 
areas is mentioned and described and adhered to, and with the 
BLM we do have latitude, we are working with them, because in 
title 1 of the bill covering the BLM lands, authorized access is al- 
lowed during the month of April and October for inspection. 

That really isn’t enough inspection time to do the job. Preferably 
we would like to go in every month to maintain these systems, but 
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the BLM has dictated that won’t be the case. Access for mainte- 
nance to those in the parks and preserve do not fall under para- 
graph F, the fish and wildlife amendment that was added to the 
bill. At least that is how the parks and preserve are representing 
it to us, and at this point they are refusing any vehicle access. 

Mr. POMBO. What do you think is going to happen with the wild- 
life? I mean, are they migrating to a different area now as a result 
of there not being water? 

Mr. Conti. Bighorn sheep in particular are a localized animal. 
They will stick around the known water sources, and they are pret- 
ty much a homebody considering a mountain range or wilderness. 
Rams will wander and change from range to range because — that 
is becoming difficult also because we have so many highways and 
roads out there, particularly the interstates, that are a barrier to 
sheep migration or even a mixing of the gene pool, which is so im- 
portant to a healthy herd, and the fragmentation of the resource 
is so great that man has to go back and help correct some of the 
situation. 

Traditionally the water sources that were available to wildlife 
have been used by miners, ranchers, farmers, groundwater pump- 
ing for the big cities, and they have lowered the water table or just 
usurped the historic water sources, and our effort is to restore 
water to historic ranges to augment wildlife populations. 

Mr. PoMBO. So if you don’t have access to do that, which is cur- 
rently the case, and the sheep won’t migrate to another area, what 
is going to happen? 

Mr. Conti. The sheep will perish, as will all the wildlife that de- 
pends on those guzzlers, including mule deer, bobcat, and fox and 
reptiles. They are designed so all the wildlife can get a drink from 
them. 

Mr. PoMBO. Isn’t that kind of contradictory with the stated pur- 
pose of establishing wilderness areas? 

Mr. Conti. I would think so, and I would think paragraph F of 
the fish and wildlife amendment would have allowed us more ac- 
cess. 

The BLM is being very restrictive, but when I twist their arm, 
I usually can get some sort of results as an outside entity. The De- 
partment of Fish and Game has great difficulty at interagency co- 
operation, and eventually the systems will fail without mainte- 
nance from us, and the wildlife that depends on them will also per- 
ish. 

Mr. PoMBO. Thank you. 

Mrs. Chenoweth. The Chair recognizes Mr. Vento. 

Mr. Vento. Yes, Mr. Conti, I remember that the debate over the 
California Wilderness Act, there was a provisions added, I didn’t 
favor it, that provided for motorized access to deal with the guz- 
zlers. You are suggesting to me that that is not being permitted? 

Mr. Conti. That is correct. 

Mr. Vento. One of the issues you raised is there was an aerial 
survey that apparently located 50 Bighorn sheep that were dead, 
but wasn’t that because one of the sheep fell into the water, and 
there was actually a problem with poisoning? 

Mr. Conti. That was the consequence. A system — the person 
that normally inspects that was under the impression that he — 
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well, he had no access to the wilderness, and the system managed 
to go dry. 

Mr. Vento. Yes, I think it is important because we keep mixing 
the park and wilderness in terms of Joshua Tree. But it is a real 
dilemma, I might say, in terms of how we manage or how we try 
to manage game in parks and/or wilderness, because for instance 
around Camp David north of here, we got too many deer in the 
park. We have too many Buffalo in Yellowstone. So there is a real 
dilemma in terms of how you preserve and do this. And the Tetons, 
they shoot the elk when they cross the line, you know, and shoot 
the Buffalo when they go outside the park in Montana. 

The issue in terms of wilderness is very often the Forest Service 
today — not the BLM, I understand that — has the largest group of 
mules right now in the Nation. They actually preserve the mainte- 
nance of that cultural and historic tradition of Americans. As a 
Democrat, you might understand, I am sort of partial to mules and 
have sometimes been associated with them in other ways, not quite 
as affectionately, you might say. But I think in this particular 
issue, while there is a problem here, I think we need to explore 
that. So I don’t know if it is so much the law in this case, because 
there is a specific provision as to how it is applied. Someone is 
doing studies. Things are going to change, but it would have been 
possible to use mules in that case, and of course we know from our 
other advertisements, mules seem to have made it through that 
type of terrain historically. 

I have to, of course, recognize Mr. Indehar that is here as some- 
one who we disagree pretty much on some of the boundary water 
issues, to put it mildly. But I did want to see if we could get 
through this today with a couple questions. 

I know that Mr. Pavek you referred to in terms of the flag epi- 
sode. I don’t know the details of that. I don’t know whether the 
Wilderness Act really prevents or limits flying flags. I expect you 
can have — I know one thing, in northern Minnesota one time when 
we had an incident occur in a park, actually someone decided they 
weren’t getting the right price for it, so they started to paint the 
rocks and put up a giant plastic statue, trying to be as offensive 
as possible, because, in fact, they weren’t getting what they wanted 
in terms of price. At the end of the day, they got a better price, 
and that solved the problem. 

So I think there are limits in terms of what people can do. I 
might say in this case I looked at that as sort of obnoxious behav- 
ior, but you have to bounce that off against what the Park Service 
was offering the guy for the land. I must explain that, Todd, you 
probably weren’t up there, you were living in Minneapolis then. 
That is why I was picking on urban guys. I was wondering which 
camp you consider yourself? 

Mr. Indehar. I have seen it from both sides. 

Mr. Vento. But Mr. Pavek wasn’t able to get a permit. That is 
important because a lot of wilderness areas don’t have a permit 
system, and this is probably something alien to most of you. And 
we set that up, that is working with Representative Burton, Chair- 
man Burton, at that time, and others, we set up the permit system 
because we realized there was a certain carrying capacity that this 
area could absorb. This was the most extensively used wilderness 
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in the eastern United States. And, Todd, are there any type of lim- 
its? Do you think we should have some regulatory way to deal with 
that, or do you think we ought to just take all the permits off? 

Mr. Indehar. That is a good question. We see the reason for a 
permit system in the Boundary Waters. The question is, if I could 
answer your question, is not should there be a permit system, but 
should it be a well-managed permit system, and should the levels 
be set at levels that are reasonable for public access, and that is 
the zone that we are discussing. 

Mr. Vento. I think the other side is you want to set it not just 
where the access points are. We can always disagree about that, 
too. The other issue is how much use can that area we all want 
to protect — I guess how much use can it absorb? 

That is the question, and this is a question we haven’t asked our- 
selves with regards to most areas. But this area, actually a million 
acres, imagine, is used that extensively that we have to ask ourself 
how much can it use. 

There are all sorts of problems that arose with it. I really regret 
the fact we ended up paying sort of the guinea pig in terms of this, 
but, you know, I think it is important that the Forest Service not 
discriminate against someone like Mr. Pavek. You point out in his 
statement, he says he applied for a permit on July 4. Well, that is 
one of the busiest times of the year, isn’t it, today, in terms of the 
boundary waters? 

Mr. Indehar. No, it is not. A lot of people stay home. 

Mr. Vento. One of the busiest times of the year. 

Mr. Indehar. Of the whole year, but not of the summer months. 

Mr. Vento. I would assume it was. But he then points out he 
did get a day permit by going to the resort, so that was not issued 
by the Forest Service. 

Mr. Indehar. There is no quota on the day permits. Anybody can 
go in for a day. 

Mr. Vento. And then he said that there is some sort of anecdotal 
information, that he didn’t see anyone else in Baswit, but that does 
not demonstrate that there were permits available; is that right? 

Mr. Indehar. In Dr. Pavek’s case that is probably right, anec- 
dotal. I have right here. Congressman, examples of permits that 
were supposed to be picked up and used by people that weren’t, 
and we studied this and we found that depending on the type of 
permit that you are talking about, motor, paddle, overnight, day, 
between 20 to 50 percent of the permits that were reserved for 
entry to the Boundary Waters were never picked up, never used, 
and the vast majority of those because of Forest Service policy, we 
call them “no shows” when somebody doesn’t show, are not put 
back into the system. 

Mr. Vento. I agree that if the area can absorb that use, they 
ought to be available to be used. I might point out when you are 
talking about local use or local interest, something like 70 percent 
of the users are from outside the area, so they should have a voice, 
and they obviously do through me and through other Members of 
this Congress. 

Can I have consent to proceed for 2 additional minutes of ques- 
tions? 
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Mrs. Chenoweth. Without objection, each one of us will have an 
additional 5 minutes, Mr. Vento. 

Mr. Indehar, I am struck with your testimony about Mr. Pavek, 
a veteran, who is unable to fly the flag, and I think this is carrying 
policy to an absolutely ridiculous degree. This man fought for the 
ability to fly the flag from sea to shining sea in America, and I 
think it is very telling. It is an unfortunate example of how policy 
has run awry, and I thank you very much for interjecting that into 
your very interesting testimony. 

Mr. Indehar. Thank you. 

Mrs. Chenoweth. Your ideas have been very good, and I look 
forward to working with each and every one of you in the future. 

Mr. Conti, I want to let you know the California Bighorn sheep 
has been transplanted into the southern Idaho area. We cherish 
them there, and we had the opportunity last year to transport into 
five different States California Bighorn sheep. So I appreciate the 
ability to work with your organization and the State of California 
in helping to propagate the existence of this magnificent animal. 

Mr. Conti. Thank you. 

Mrs. Chenoweth. Mr. Baumunk, I am very interested in your 
testimony. Can you tell the committee much more about the eco- 
nomic value of the claims that you were talking about, and when 
National Park Service did their study, how much material did they 
find in the claims? 

Mr. Baumunk. In our mine we did a report stating that it is 
more than adequate to mine, is 1,775 feet wide, a mile long, and 
we just scratched the surface. Every time we go down 100 feet in 
that mine, we have over 6 million tons of reserve, and they have 
found 1,089,000 tons plus at the first level of our mine that we 
have not mined out, and they only took in about a third of the ore 
body, in fact even less than that, that they were looking at. They 
just looked at what we had exposed in the tunnel that is 1,400 feet 
long, back into the mountain. 

Mrs. Chenoweth. That 1,800,000 figure you used was raw ore? 

Mr. Baumunk. Every time we have mined that, it’s more exten- 
sive. You can see by the pictures there. 

Mrs. Chenoweth. Can you tell us about the two wilderness 
maps that you have up there? What do the colors mean, and why 
is it that there is any problem with your mine in this area when 
it was recognized the valid and existing rights would be preserved? 

Mr. Baumunk. Well, we have a thank you note to Mr. Martin for 
what he done against Rainbow Mine, put it in the wilderness. 
Saddleback Hills were designated nonsuitable for wilderness twice 
by the government, in 1980 and 1994 is the last time. Then 1992 
they were all designated, not wilderness areas. 

Mrs. Chenoweth. To put it generally, sir, these are very inter- 
esting maps, and your mine has not only had its rights preserved, 
but it is not inside the wilderness. Now apparently the problem is 
then access, right? 

Mr. Baumunk. We are in the wilderness area, according to the 
park. We are showing the old boundary there on some of that and 
the new boundary together. I would like to have Mr. Gerald Hillier 
represent the maps and stuff. He can designate it better. 

Mrs. Chenoweth. This is the old mine up here. 
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Mr. Baumunk. Mr. Hillier will do that for you. 

Mrs. Chenoweth. I wonder if without objection Mr. Hillier could 
answer the question. 

Mr. Hillier. Thank you, Mrs. Chairman. I am Gerald Hillier 
and represent San Bernardino County. 

The top map you are looking at is the old BLM study area, and 
it shows areas 219 and 20, which are surveyed and determined to 
be of higher mineral character. It is the area Mr. Baumunk re- 
ferred to in the testimony as having the mining claims in them and 
having them be not suitable for inclusion in the wilderness system; 
represents what Congress finally passed and put that entire area 
and ignored the road that was the boundary between 218, 219 and 
220. 

And, well, on the other map, the picture right there behind your 
head shows that road, and it shows the Park Service post in the 
middle of it, denying access to any but authorized vehicles, and 
when Congress passed the 1994 act, that road ceased to exist. 

Mrs. Chenoweth. With the red post right in the middle of it, 
right? 

Mr. Hillier. Yes, ma’am. 

Mrs. Chenoweth. Thank you very much. I see my time is up, 
and the Chair yields to Mr. Kildee. 

Mr. Kildee. Thank you. Madam Chair. 

I yield my time to Mr. Vento. 

Mr. Vento. I thank the gentleman for yielding to me. And, Mr. 
Indehar, I have to leave for another activity, and I didn’t want to 
run away without talking about the issue of this permit system and 
the group size issue, which was a Forest Service recommendation 
made in the early 1990’s. In your statements you imply that the 
Boy Scout groups who are from the Boy Scout canoe area, they 
weren’t barred, were they? 

Mr. Indehar. No, my specific statement specifically said after 
months of appeals and $100,000 in costs and a lot of bad press, the 
Forest Service was forced to allow the kids back in. 

Mr. Vento. Was that the rule and regulation procedure that you 
are talking about? 

Mr. Indehar. The administrative appeals process. 

Mr. Vento. The issue is that there were group size limitations 
that you were talking about, is that not the case, group size limita- 
tions in the rules and guidelines that they were buzzing to change; 
is that right? 

Mr. Indehar. That is right. 

Mr. Vento. And they didn’t change them in the end. 

Mr. Indehar. Yes, they did, and they limited the water craft, so 
they effectively got a group size of eight. 

Mr. Vento. But they didn’t limit Boy Scouts, it was to all groups; 
is that correct? 

Mr. Indehar. Anybody who wanted to travel in a party greater 
than six. But the reason I bring up the Boy Scouts and Girl Scouts 
and church groups and the families is because we all participated 
in the public task force process, which was supposed to be a con- 
sensus-based process. We went for months and explained the rami- 
fications economically and socially on the groups. Everybody agreed 
the group size of 10 was not causing a resource problem, it was a 
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social problem, and the task force recommended a group size of 10, 
I have numerous supporting documents, yet the Forest Service 
came back and said six. They chose consciously to ignore our input. 

Mr. Vento. They actually changed it to a higher number, but I 
think there was a lot of controversy. The Forest Service has gone 
the other way. 

You talk in here about the motorized portages, and in that case 
the word “feasible,” I would disagree with you as to whether or not 
that is a well-understood term of art by any lawyer. I am not a 
lawyer, but I think it is well-understood in terms of what it means, 
applied no different in the Wilderness Act as in the whole host of 
legal matters. 

Mr. Indehar. I didn’t say that that was the — that was the law- 
yer of the preservationists that said that. 

Mr. Vento. But there is a representation that is not understood, 
and I think it was understood as to what it meant, and, of course, 
there is a disagreement about what is feasible. The Forest Service 
agreed with the fact that the truck should continue to be used. On 
the Supreme Court decision not to hear the case, the Court turned 
it over. 

Mr. Indehar. Right at a critical moment they bailed out and left 
us hanging. 

Mr. Vento. Well, they turned it over, however you want to char- 
acterize it. 

Mr. Indehar. That is what happened. 

Mr. Vento. They turned it over. They refused to hear the circuit 
court decision, and that became final. 

Mr. Indehar. No. Our group, the city of Ely and others, took the 
case to the Supreme Court. We tried to get them to hear it. The 
Forest Service decided not to take it to the next level and then 
showed 

Mr. Vento. The Forest Service actually was — there are times 
they agreed with you and times when they don’t, and when they 
don’t agree with you, you obviously are choosing to part company 
with them; and when they do, you are not. 

I would just point out one other statement in here, and it is a 
quote from this book that you get into, but the characterization 
that I object to, Todd, and I would just call your attention to it, is 
a derogatory term in terms of referring to a former Member of Con- 
gress, and I would like you to take those words out of your state- 
ment. You are fully entitled to your own view, but I think rep- 
resenting that before this committee for someone that served is in- 
appropriate. 

Mr. Indehar. Why do you think it is an inaccurate characteriza- 
tion? 

Mr. Vento. I just think it is inaccurate. I would not be the first 
to admit that my colleague obviously was not — ^you know, had con- 
sumed alcohol, but I don’t think that that in and of itself indi- 
cates — I think it is an inaccurate characterization. 

Mr. Indehar. I stand by my characterization, and the costs that 
that type of policy-making you are putting on thousands of 
people 

Mr. Vento. I am reclaiming my time. It is my time. 

Mr. Indehar. I am sorry. 
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Mr. Vento. You have had your time. The fact is that the law 
that occurred in 1978 that was passed was passed with the support 
of both Senator Muriel Humphrey and Wendell Anderson and Sen- 
ators. It was passed with the support of the Governor at that point, 
it was passed with the support of the six or seven Members of the 
delegation, and to represent that this was simply the act of a Sub- 
committee Chairman who happened to be involved in some of the 
negotiations, and to characterize it as you have here is, I think, in- 
accurate, inappropriate and unfair. 

Mr. Indehar. I stand by my testimony. 

Mr. Vento. Thank you. 

Thank you, Mr. Chairman. 

Mrs. Chenoweth. The Chair recognizes Mr. Pombo. 

Mr. Pombo. Thank you. 

Mr. Indehar, you made the statement in your opening statement, 
in answer to the question, that you didn’t think it was fair to have 
Washington, D.C., doing local zoning issues, and we have heard 
that a number of times on pieces of different legislation. But the 
response that we have always gotten from that kind of a statement 
is that these assets belong to the people of the United States, and 
that someone from New Jersey or Los Angeles should have every 
right to dictate what decisions happen, in your particular case with 
the Boundary Water. How do you respond to that kind of an argu- 
ment? 

Mr. Indehar. Without getting overly technical or philosophical, 
I mean, what you are talking about is the public good argument 
for the public provisions of wilderness, and I think other people 
have written and spoken to that. The conclusion a lot of people 
have drawn is the preservationists haven’t justified the fact that 
many — you know, that everybody is supporting a benefit for a rel- 
atively small number of people who actually use wilderness; that 
we are engaged in a massive transfer activity. 

I would also say the average person in L.A. or Chicago or Min- 
neapolis is probably a decent American that believes in fairness 
and reasonableness, and if they really understood what burdens 
people who live near these areas are under because of Federal pol- 
icy, that they would agree, and they would try to seek some bal- 
ance between preservation and fairness. 

And that is the title of my talk. Towards a Humane and Effective 
Policy. We have to put the people part of this wilderness back into 
the equation. We need to start talking about it, particularly in my 
area that was carved out of one of the most dense areas in any of 
the whole wilderness preservation system. The social costs were 
tremendous. The economic costs were tremendous. The people in 
my community are still suffering from that, and nobody talks about 
it, nobody acknowledges it, and I say, it is a small price that this 
country could pay, this big public interest, the rest of the country 
could pay to Grand Marais and Tower and the other small towns 
to say what can we do for you that we can help ease this burden 
a little bit and return just a bit of fairness back to you. That is all 
we are asking for. 

That is all we are asking for. We are not asking to do away with 
the wilderness. We are asking for a small sense of human compas- 
sion and fairness. 
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Mr. PoMBO. Because it is so widely used, that particular parcel, 
that wilderness area, because it is so widely used, in hindsight 
would it have been more appropriate that that be designated a na- 
tional park or some other type of conservation status be bestowed 
on that area other than wilderness? Because from what you are de- 
scribing to me, it does not actually fit the requirements of the Wil- 
derness Act. 

Mr. Indehar. You are right. Half of the areas, half of the area, 
500,000 acres, have been entirely logged, resorts, all types of devel- 
opments, roads, et cetera 

Mr. PoMBO. There is development within the area 

Mr. Indehar. There was. People’s resorts, cabins, homes, were 
bought out, dragged onto the ice, burned and left to sink. If you go 
scub^a diving in some of our Boundary Waters today, you will go 
down there and you will find refrigerators, stoves, washing ma- 
chines, and whatever else was there when the Forest Service got 
done littering the bottom of these lakes with this stuff. 

But the first thing you said, if I could take a second here, there 
is a myth that it is heavily used. They like to point out a million 
recreational visitor days, but a visitor day is 8 hours in the wilder- 
ness by one person in a party. A more accurate way to look at it 
is there are 25,000 permits issued for this million acre area over 
a 5-month span of the year, and when you average that use out, 
plus taken into account that anywhere from 20 to 40 percent of the 
people that appear to be in the wilderness based on permit reserva- 
tion numbers, aren’t actually getting in, you are finding a highly 
underutilize region. 

Mr. PoMBO. How many people actually go into the wilderness 
area annually, individual people? 

Mr. Indehar. About 25,000 permits with an average group size 
of four. So 

Mr. PoMBO. One hundred thousand people 

Mr. Indehar. You are looking at 100,000, plus there is some dis- 
agreement about the level of day use, people going in to pick ber- 
ries in the wilderness or paddling around on a lake. They are not 
camping, building fires, portaging and doing that stuff. So essen- 
tially, the overnight 25,000 parties per year into a 5,000 square 
mile area. 

Mr. PoMBO. You know, throughout the 4 years that I have been 
back here, one of the things that I have tried to do and a number 
of Members have tried to do is bring more local people into the de- 
cisionmaking process. When you establish a wilderness area or a 
park or some other Federal action, that more local people be 
brought in and allow to shape what it is going to look like and 
what the use is going to be. And I think that the testimony that 
we have heard from this panel, whether it is someone like Mr. 
Conti that is obviously concerned about the wildlife in the desert 
in California, whether it is someone like you who is a local activist, 
so to speak, someone who has gotten involved in the local problem, 
or Mr. Baumunk who has a right as a resource extractor from what 
is Federal lands. And bringing in the group as they would sit at 
this table, if you all represented the same wilderness area and you 
actually sat down together and said, how do we protect the envi- 
ronment, how do we allow people to have access, how do we allow 
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some resource extraction from this area that does not disrupt the 
other two, I think by doing that we would actually reach some kind 
of a solution that everybody could live with. 

The problem that we have run into, though, is that a lot of peo- 
ple are afraid to allow that to happen, because that takes too much 
power away from Washington. And the decisions are no longer 
made here; it is actually being made by real people who would have 
to live with the results of that decision. And I don’t think that a 
Member from Tracy, California, can legitimately dictate exactly 
what the use of the Boundary Waters should be. 

Mr. Indehar. I agree. 

Mr. PoMBO. And I think that you do need to bring local people 
in. Because they have competing interests, competing desires, com- 
peting agendas, and most of the time that we have been able to do 
this and actually bring local people in, they can find solutions, they 
can find ways that we can all live with that meets the needs that 
they want, and I think that on cases like this, this is really where 
we need to move in that direction. But I thank the panel very 
much for your testimony. 

Mr. Indehar. Thank you. 

Mrs. Chenoweth. Testimony from this panel has been absolutely 
outstanding, and Mr. Brown, I don’t know whether you should con- 
sider yourself fortunate or not for not being peppered by this panel 
with the mood that we are in today. 

But I do want to let you know that the four points that you made 
in your testimony were outstanding, and I do want to work further 
and I will be having a hearing on the impact of wilderness policy 
on outfitters and guides. I hope Knoxville, Tennessee, isn’t too far 
to come back. I know it is a sacrifice, but we are working together 
to be able to craft and enforce better policy. 

It is something — the issues that you brought out in your testi- 
mony are something I am keenly aware of in what is happening in 
Idaho, and it is a complete distortion of what Senator Frank 
Church, father of the 1964 Wilderness Act, who worked closely 
with outfitters and guides across the Nation, and I have studied all 
of the hearing testimony and the debate before Congress, as well 
as the act and ramifications, and he would be so utterly surprised 
to see what has happened to the outfitters and guides. 

I thank you very much for your valuable testimony. And to all 
of you members, or participants in this panel. Thank you very, very 
much. 

Mr. Baumunk. Thank you, ma’am. 

Mrs. Chenoweth. The Chair will recognize the final panel. The 
Chair recognizes George Nickas, a Policy Coordinator of Wilderness 
Watch in Missoula, Montana; and Darrell Knuffke, Western Re- 
gional Director of The Wilderness Society, International Falls. 

Before we begin with the testimony of Mr. Nickas, I do want to 
say that the Chair was open to having more people with your per- 
suasion and the input that you could bring to this committee, but 
it looks like you are going to be having to pack all these horses, 
just the two of you, because only you were willing to come and offer 
your point of view. But I thank you very much for sacrificing this 
day and all the time it has taken to prepare for this. 

The Chair now recognizes George Nickas for your testimony. 
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STATEMENT OF GEORGE NICKAS, POLICY COORDINATOR, 
WILDERNESS WATCH 

Mr. Nickas. Chairman Chenoweth, Congressman Kildee, we ap- 
preciate your staying around to hear this testimony. I am George 
Nickas, Policy Coordinator for Wilderness Watch. I appreciate the 
opportunity to provide our views on the management of our Na- 
tion’s priceless wilderness heritage. 

Wilderness Watch is a national organization whose focus is the 
stewardship of lands within the national wilderness preservation 
system. We consider ourselves strict constructionists of the Wilder- 
ness Act. We do not seek to limit any rights explicitly granted in 
the law, nor do we attempt to find rights and privileges that don’t 
exist in the legislation. Put another way, we believe the Wilderness 
Act means what it says. 

The president of our organization, Mr. Bill Worf, who is in at- 
tendance today, was the first head of wilderness management in 
the U.S. Forest Service. Bill was a member of the task force that 
drafted the regulations in 1964 that implemented the Wilderness 
Act, and he directed the development of the Forest Service Manual 
policy for the day-to-day management of wilderness on the national 
forests. The regulations and policy remain largely intact, and that 
is as it should be, since the intent of the Wilderness Act is remark- 
ably clear. 

The issues discussed today aren’t new. They were debated for 8 
years leading to passage of the act, and in virtually every piece of 
wilderness legislation passed since that time. The complaints you 
have heard have nothing to do with overzealous managers or an 
unworkable law. Instead, for the most part, they represent the sim- 
ple truth that some folks don’t believe their personal use of the 
land should be restricted by wilderness designation, or who in some 
cases don’t believe they should be bound by the law or held ac- 
countable for their actions. If we decide to grant exceptions for 
every special interest, we won’t have a wilderness system. 

Wilderness management isn’t easy. As the pressures from an in- 
creasing population accompanied by growing mechanization come 
to bear on the wilderness system, the need for strong leadership in 
the agencies and the unequivocal support from Congress are essen- 
tial. What is needed most of all is a commitment from the manage- 
ment agencies to adhere to the letter of the law and to insist that 
wilderness users do likewise. 

The wilderness systems face significant challenges. Let me note 
just a few. 

Wilderness ecosystems are being dramatically altered by the in- 
troduction of exotic plant and animal species. In some cases the in- 
troductions have been unintentional, as is the case with many of 
the weeds that now proliferate along trails, at trail heads and other 
human impact sites. Sometimes, exotics are intentionally intro- 
duced. This is true in the case of non-native game and fish species. 
Commercial interests are being granted de facto private rights 
through camp site reservations and are allowed to routinely violate 
the Wilderness Act’s prohibition on structures and installations. 
Despite a Federal court ruling that this policy violates the act, the 
Forest Service continues to sanction this practice in a number of 
wildernesses. 
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Snowmobiles have become a major source of wilderness viola- 
tions. The statistics are staggering. It is estimated there are thou- 
sands of violations in the Boundary Waters Canoe Area Wilderness 
each year. Last year, there were 472 violations confirmed in the 
Absaroka-Beartooth Wilderness, only 7 perpetrators were caught 
and cited. Significant trespass problems exist in other wilderness 
areas, in Colorado, Oregon, Montana, Utah, Wyoming, and Cali- 
fornia. Even with a strong law enforcement effort, it is extremely 
difficult to catch most violators. Severe penalties are a necessary 
deterrent when the risk of getting caught is so low. 

Wilderness Watch applauds those wilderness managers who have 
had the courage and conviction to prosecute those who willfully vio- 
late the law. We also support and are participating in efforts to 
promote responsible riding and winter safety messages. We are 
convinced, however, that all the education in the world will do little 
to solve the problem without a strong law enforcement effort. 

In some wildernesses, aircraft overflights and landings have in- 
creased to the point where wilderness values are nonexistent in 
some places in some times of the year. Yet there is very little regu- 
lation or monitoring of this use, nor is there any effort to assess 
the impacts of this use on wilderness visitors or wildlife. 

Wilderness use is increasing while the number of wilderness 
rangers declines. Recreation use has increased continuously since 
the passage of the Wilderness Act. In the 54 original national for- 
est wildernesses, visitation in 1994 was 86 percent higher than in 
1965. It doesn’t seem like very many people are being excluded. 
Clearly, Americans love their wilderness system and will continue 
to seek out its benefits in record numbers. 

At the same time record numbers are entering wilderness, the 
management agencies seem to be downsizing their seasonal wilder- 
ness ranger staffs. These rangers are the backbone of the wilder- 
ness protection effort. While the wilderness budget for the Forest 
Service has decreased for each of the past 2 years, the downsizing 
can’t be explained by reduced budgets alone. 

Looking at a longer time line indicates that the amount of money 
spent on wilderness management doubled, after inflation, between 
1987 and 1996. The bureaucracy is intact but the rangers are gone 
and with them the first line of wilderness defense. 

Americans are rightly proud of their wilderness heritage and the 
commitment they have made to secure it for future generations. 
Congress must see to it that the wilderness system is given the at- 
tention it deserves from land managers. Congress must also see to 
it that those managers who work to preserve the sanctity of wilder- 
ness and uphold the strict guidance in the Wilderness Act get the 
support they need. Thank you. 

Mrs. Chenoweth. Thank you, Mr. Nickas. 

[The statement of Mr. Nickas may be found at end of hearing.] 

Mrs. Chenoweth. The Chair now recognizes Mr. Knuffke. 

STATEMENT OF DARRELL KNUFFKE, WESTERN REGIONAL 
DIRECTOR, THE WILDERNESS SOCIETY 

Mr. Knuefke. Thank you, ma’am. Members of the panel, thank 
you for giving us the opportunity to be here today. 
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My name is Darrell Knuffke. I am the Western Outreach Direc- 
tor for The Wilderness Society, and we represent 320,000 members 
across the country. 

After hearing the first panel, I believe I should quickly say I am 
an avid hunter and an avid angler, and I was last on a snow ma- 
chine 3 weeks ago going ice fishing. 

We are here today to talk about wilderness and how we manage 
these special places. I think that discussion needs a context, and 
the context must be the national wilderness preservation system. 
And I would like to make three points about that. 

The national wilderness preservation system is the national 
treasure protecting some of the most rugged and beautiful land- 
scapes as well as some of the most intact and productive biological 
systems left on the planet. Americans are drawn to our wilderness 
areas, many of which are fragile and can be damaged if they are 
not managed carefully and sensibly, protected from motorized use 
and other threats. 

Third, the protection of our wilderness resources for the “Amer- 
ican people of present and future generations,” those last words 
from the Wilderness Act itself, will require strong, consistent en- 
forcement applied fairly and equally to all persons regardless of 
rank or status. 

It was 50 years ago this year that Aldo Leopold was completing 
work on his Sand County Almanac. That work has shaped a half 
century of conservation thought in this country. It was Sand Coun- 
ty Almanac that gave us what we have come to call the land ethic. 
In one essay, entitled, “The Ecological Conscience,” Leopold said 
this to us: “A thing is right only when it tends to preserve the in- 
tegrity, stability and beauty of the community, and the community 
includes the soil, waters, fauna and flora as well as the people.” 
The highest expression of that ideal in our mind is the national 
wilderness preservation system. 

For all its apparent size and ruggedness, our wild land resource 
is a fragile one, the threats to it are many and varied, and our own 
love of wilderness and eagerness to use it are very near the top of 
that list. Wilderness popularity grows, and by that I mean both the 
number of Americans who support the idea of wilderness as well 
as those who choose to directly use the wilderness. 

It is worth noting that we are here today at least partly in re- 
sponse to events that involve people going into their wilderness 
areas, perhaps inadvertently and ill-equipped, perhaps ill-advised 
or even illegally, but make no mistake, they were drawn to their 
wilderness; millions of Americans are. 

It is also true that some don’t love wilderness, think we have too 
much set aside and don’t want more of it, and they also argue occa- 
sionally that wilderness is somehow antipeople. When the Congress 
passed the Wilderness Act of 1964, it didn’t think so and we don’t, 
either. The Congress explained its decision in 1964 using these 
words, “to secure for the American people of present and future 
generations the benefits of an enduring resource of wilderness.” 

Wilderness, then, is for people, for us as an idea to embrace and 
use, but wilderness is not first and only for direct human use, and 
when we enter it we must do so on its terms, not ours, and in ways 
to protect and respect two things very specifically. The first is the 
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integrity of the wilderness itself, and the second is the ability of ev- 
erybody else who wants to go there to have what we call a wilder- 
ness experience. 

At the threshold, then, wilderness is a place without motors, de- 
liberately and specifically without motors, but not slavishly without 
motors, not insanely and insensitively without motors. When 
human health and safety are at issue, that ideal must stand aside, 
and it does. There is sufficient flexibility in the Wilderness Act to 
allow this, sufficient flexibility in the agency’s regulations to imple- 
ment it, and I think it is worth noting, particularly on the heels 
of Mr. Unser’s testimony, Mrs. Chenoweth, that the issue is not 
whether the Forest Service permitted a motorized search for Mr. 
Unser and his friend. It did so without delay. 

The question in that case is whether or not Mr. Unser was in a 
wilderness area, with a motorized vehicle, deliberately or inadvert- 
ently. I think that is the issue. Unfortunately, I think we are hear- 
ing only one side of that, because the Forest Service is somewhat 
constrained because the issue is now before a Federal magistrate. 

So what we know of it we know anecdotally, from press reports, 
we have Mr. Unser’s account and it was a harrowing story, no 
doubt about that. I grew up in Colorado. I know something about 
mountain winters. I think the fear was real, the danger was real. 
We are glad he came out. The question is how did he go in. 

I would be happy to answer questions, if I can. 

Mrs. Chenoweth. Thank you. Thank you very much for that 
good testimony, and I agree with you, I think we will just wait and 
see what the court comes up with. 

[The statement of Mr. Knuffke may be found at end of hearing.] 

Mrs. Chenoweth. I noticed in the wilderness preservation, the 
Wilderness Act of 1964, it does exclude emergencies from the strict 
concepts of wilderness management or nonmanagement, and while 
the Unser story is dramatic, yes, and it made a point, my concern 
has been that there have been other incidents such as a Boy Scout 
who was lost and apparently ran away from home and got into mis- 
chief, but even though he ran away from home and was in mischief 
in the wilderness, his life is as valuable as any other human 
being’s. I was appalled that the helicopter could not land and bring 
that boy back to his parents. 

So as I listened very carefully to both of your testimony, I think 
that there are many areas that we can agree on in trying to focus 
the public policy implementation that we are both concerned about, 
and I want to personally thank you for your patience and persever- 
ance in this 4-plus hour hearing so far. Thank you very much. 

Mr. Nickas, you have come all the way from Missoula, Montana. 
Tell me what you feel. Did you serve in the armed forces at all? 

Mr. Nickas. No, I didn’t. 

Mrs. Chenoweth. And that really doesn’t make any difference to 
the substance in this hearing, but I did wonder about what your 
feelings would be with regard to a veteran being allowed to display 
the American flag. How would you feel about that personally? 

Mr. Nickas. I would feel the same for a veteran as anybody else 
who wanted to display the American flag. I don’t know about the 
particulars in that instance, it may be that the flag was being used 
in a way or flown in a way that interfered with others’ wilderness 
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experience. I can envision a huge flag sitting on the edge of a lake, 
and the other people who came to that lake perhaps came to the 
wilderness in order to get away from the sights and sounds of other 
people, and there was a concern that it might be interfering with 
other people’s use. 

There are programs called Leave No Trace and Soft Paths, and 
there are educational programs for wilderness users, and they talk 
about things like even trying to get away from buying brightly col- 
ored backpack equipment, because you get up in an alpine basin, 
and a bright green tent across the basin is seen by everybody. Most 
people want to go to the wilderness to get away. They want to be 
with the people they go with and don’t want to encounter other 
groups. So you have to be sensitive to that when you are in the wil- 
derness. And it may have been it was being done in a very insensi- 
tive manner. 

I am sure if he was displaying a little American flag or had an 
American flag on his backpack or shoulder or something like that, 
I doubt there would be any issue involved here. So let’s find out 
more about that one. 

Mrs. Chenoweth. Thank you, Mr. Nickas. 

Do you agree that there should be a lot more common sense in- 
volved in any situations where life may be in danger or someone 
has been injured about giving an exemption to motorized vehicles 
to go in and do rescue? 

Mr. Nickas. My experience has been that the agencies have been 
extremely liberal in allowing the use of motorized equipment in the 
case of emergencies in the wilderness. 

Mrs. Chenoweth. How do you feel about the use of motorized 
equipment to rescue, say, a gray wolf? 

Mr. Nickas. The Wilderness Act allows for the use of motorized 
equipment when it is the minimum necessary for the administra- 
tion of the area as wilderness. In the case of preserving an endan- 
gered species, you probably have Endangered Species Act issues as 
well, and in fact it might be justifiable. But I would have to know 
a little bit more about the specific case. 

I would have to say in every case it would not be the right thing 
to do to be flying helicopters or taking other motorized equipment 
into wilderness to rescue an injured animal. 

Mrs. Chenoweth. Mr. Knuffke, you mentioned, both of you men- 
tioned, the use of law enforcement inside the wilderness. Could you 
elaborate on that for the record, please? 

Mr. Knuffke. I am sorry, ma’am. I didn’t hear the question. 

Mrs. Chenoweth. You both in your testimony mentioned law en- 
forcement activities inside the wilderness to make sure the values 
established under the act are maintained. Could you elaborate on 
that for the record? 

Mr. Knuffke. Sure. By its definition, ma’am, wilderness is rug- 
ged, remote, in some cases big, in other cases not so big. We don’t 
fence it. We can’t always have signs posted around the perimeter. 
So a lot of an individual’s responsibility toward wilderness begins 
with knowing where it is. 

We can never afford to have enough rangers on the ground. As 
George said, we are having fewer these days, not more. Nor do I 
suggest that we should. Absent our ability to contact folks as they 
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might head into a wilderness, I think we have to be very careful 
to cite violations when we catch them, and I think that may have 
been at work in the Forest Service thinking in the case of Mr. 
Unser’s situation. But again, I know no more about that than what 
I heard this morning and what I read in the papers about it. 

I think that we have to appreciate these rules, respect these 
rules for the same reasons that, as I mentioned in my prepared 
statement, that able-bodied drivers are very careful not to park in 
disabled parking spaces even though they happen to be unoccupied 
at the moment. The fact is that if we occupy them improperly, 
those who have a greater need cannot. So we do that. So we sit at 
stop lights on deserted streets late at night and wait for them to 
turn green, even though no one is there. It is respect for the law. 
We cannot possibly patrol wildernesses as thoroughly as I have 
suggested. If I did indeed, I apologize for that suggestion. 

Mrs. Chenoweth. Thank you. The Chair recognizes Mr. Kildee. 

Mr. Kildee. Thank you. Madam Chair. 

The present wilderness law permits the use of vehicles to go in 
for emergency purposes and to rescue people in difficulty, it is part 
of the Organic Act of 1964, and we generally put it into the specific 
wilderness, so it is there. Sometimes they might not feel the dan- 
gers and be aware of it but it is in the law and the Congress’ intent 
that exceptions should be made, particularly when human life or 
other emergencies are taking place. 

Let me ask both of you, gentlemen, if you could, do you have an 
opinion on the regulations which the Forest Service put on Crooked 
Lake in Sylvania in Michigan, regulations regarding the use of 
motor boats? 

Mr. Knuffke. I do, and my understanding of that too. Congress- 
man, is somewhat different than what I thought I heard this morn- 
ing. And it is that those private landowners there, whose property 
rights matter, should matter to us all, are not being told they can- 
not bring boats, not even being told that they cannot bring motor 
boats. They are being told to remain consistent with the Wilderness 
Act they must use electric motors and observe some no-wake speed. 
So they still have access to the lake. 

I guess they are also being told that they are not allowed to use 
sailtoats by the Forest Service regulations. Sailboats have been de- 
fined as mechanical devices, and another concern there is the vis- 
ual profile. That, I think, speaks to the Forest Service’s proper con- 
cern for the experience of others using that wilderness, while still 
trying to balance that against private property owners’ continued 
rights in that place. 

Mr. Nickas. If I could just add to that, I agree with what Darrell 
said. My understanding is that when the Forest Service was con- 
templating regulations of motorized use in that area, that by and 
large, the public asked that there be no motors allowed on Crooked 
Lake in the wilderness, and the Forest Service, to meet the con- 
cerns of the people who wanted to use motors, went ahead and al- 
lowed some motors to be used. So we hear a lot of talk about what 
local people want and those kinds of things, and it appeared in this 
case they didn’t want the use of motors on Crooked Lake, but they 
are being allowed nonetheless. 



76 


Mr. Kildee. It would seem that there may be some distinction 
between where the entire lake — I am just wondering out loud — the 
entire lake is owned, all the lake or part of the lake is owned by 
the Federal Government and it is a more difficult situation when 
only part of the lake is shrouded by wilderness area. So I am sure 
that requires discussion with the other landholders and property 
holders in the area there. But I am sure we have areas where there 
are lakes totally shrouded by wilderness areas where the Federal 
Government has exercised its right to exclude motor craft. 

Mr. Knuffke. That is correct, Congressman. The only exception 
that I know, and we have heard that is the Boundary Waters 
Canoe Area in Minnesota, and we often refer to that wilderness in 
two different ways, one as the Nation’s most popular, given the 
magnitude of use, and, second, our most motorized wilderness. 
Those are a contradiction in terms, but those were bargains that 
were struck in 

Mr. Kildee. But that was put in the legislative language. 

Mr. Knuffke. That is correct. 

Mr. Kildee. In the act when it was enacted by Congress. 

Mr. Knueeke. But I personally know of no other situations 
where you have a lake wholly within a wilderness area that is pub- 
lic land where motorists are permitted. 

Mr. Kildee. Thank you very much, gentlemen. 

Mrs. Chenoweth. Thank you, Mr. Kildee. The Chair now recog- 
nizes Mr. Pombo. 

Mr. Pombo. Thank you. 

As the Chair rightfully pointed out, when we talk about bringing 
local people in to help make these decisions and to help draft what 
it will look like, there is a difference between doing that when you 
have private property owners that are involved and when you are 
talking about all Federal land. And I think that he rightfully point- 
ed out that in this particular case, there is a difference. 

In this case, you were dealing with a lake that is partially pri- 
vately owned and partially federally owned, and in other cases, it 
may be all Federal ownership, all public ownership, and in that 
case, you do have to rely on local people and what their opinions 
are. But when you are dealing with private property owners, you 
have a different level that you have to obtain and that is to protect 
the property rights of those who are involved. And I didn’t want 
that to be misunderstood as exactly what the difference is between 
those two. 

In terms of testimony we heard earlier dealing with the Cali- 
fornia desert and the big horn sheep and the other wildlife in that 
area, knowing that access to those guzzlers in their remote area is 
the way it is, I am sure both of you are aware of that particular 
situation. 

Would you in that case allow responsible individuals to have ac- 
cess into that wilderness area to take care of those? 

Mr. Knuffke. Mr. Pombo, I think I would allow that if it were 
for me to say, only with the greatest reluctance and only to use a 
term that George used a moment ago, the minimum tool. If there 
is no other feasible way to do it, then we can talk about that. If 
there are other alternatives, then I would rather not talk about mo- 
tors in the wilderness. And some of that comes from an experience. 
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While I have explicitly — ^while I enthusiastically support our public 
land managers, I would mention an example in southwestern Colo- 
rado. 

We had a landslide there and it was on a trail, a rockfall more 
correctly, on a trail used fairly heavily by horsebackers, and the 
repositioning of the rocks posed a hazard and the Forest Service 
was mindful of that and wanted it out of there. 

The land manager in that case resorted first to dynamite, which 
did not strike me as the minimum tool under the definition. We 
wondered why perhaps using a few more humans we couldn’t go 
in there with single jacks and sledgehammers, the way old miners 
did, and bust them up and move them on down the slope. So my 
experience has been that Federal land managers have been per- 
haps too eager to resort to motorized intrusions in the land instead 
of slower, more time consuming alternatives to motors. 

Mr. Nickas. I would add to that that I think maybe sometimes 
we need to step back just a little bit from the supposed issue in 
front of us, whether or not they should be using motorized access, 
and ask whether or not those guzzlers are really appropriate in 
many instances. 

My experience is a lot of times people come in proposing different 
sorts of wildlife habitat manipulation activities, simply to enhance 
a certain wildlife population. The Wilderness Act talks about wil- 
derness being areas where earth and its community of life are 
untrammeled by man, retaining its primeval character and influ- 
ence which is protected and managed so as to preserve its natural 
conditions. 

Oftentimes, the whole purpose of things like that is to trammel 
the land, try to modify, to try to make that wilderness something 
we think it ought to be, rather than what it is. So I think that 
sometimes we have to sit back and say if we need to violate the 
basic tenet of the act against motorized use, maybe the activity 
itself needs to be brought into consideration. 

Now, the earlier witness raised some good issues surrounding 
sometimes their native water sources have been usurped by other 
activities, but maybe we should look at those other activities. We 
are talking about a very, very, very small percentage of the land 
base in this country that has been set aside. And some of those 
areas, we need to give up our insistence of humans to dominate 
that land and dictate what species exist and at what levels. So I 
would say in that case, and I am not familiar with the specific in- 
stances, we need to look real hard whether guzzlers are the right 
thing or 

Mr. PoMBO. Not referencing that specific case but in general, 
then would it — what you are saying is, and in that case, it is not 
a good case because you are talking about an area that has had 
heavy human involvement for over a century, so you can’t say that 
this wilderness area is natural. It is natural in its current state, 
but it is not the way it would have been if man had never been 
on this earth. There is a huge difference there. But in other wilder- 
ness areas, are you saying that we ought to just leave the area 
alone and whatever lives, lives, and what dies, dies, and that is 
natural so we are just going to allow it to happen? 
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Mr. Nickas. That is basically what the Wilderness Act says. As 
Howard Zahnisev said, we need to learn to be guardians, not gar- 
deners. And so, yeah, generally, what lives, lives, and what dies, 
dies, in wilderness areas. 

Mr. POMBO. Let me put this, and I understand my time has ex- 
pired, but let me put this in a little bit different context, in terms 
of endangered species, and this was mentioned a little bit earlier 
with the gray wolf. What about the unnatural activity that occurs 
under the Endangered Species Act as a result of man’s desire to 
not allow a species to become extinct or to slip into being more en- 
dangered than it currently is? Would that also fall into that cat- 
egory that you are talking about in terms of wilderness? 

Mr. Nickas. Well, the regulations that currently exist speak to 
endangered species and they allow for the introduction or reintro- 
duction of endangered species into habitats where they existed 
prior to designation. 

Mr. PoMBO. But that is unnatural, so would that not be con- 
tradictory to the intent of the Wilderness Act as you just described 
it? 

Mr. Nickas. Well, you can — the intent of the act is that the areas 
will be managed to preserve their natural conditions. And I think 
if you are restoring an extirpated species to the wilderness, then 
what you are doing is working to preserve the natural conditions. 

How you do that, Darrell mentioned the minimum pool sorts of 
tests and things like that. I think those all have to be part of the 
decision. There are also things in the regulations that talk about 
if wildernesses are needed for these kinds of efforts, they can be 
used, but suggest that other places be looked to for more manipula- 
tive types of activities that are required in some cases. So I think 
when you look at the act and look at the regulations dealing with 
endangered species, they work pretty well right now. 

Mr. PoMBO. Well, Madam Chairman, I think we all strive for 
consistency, and these issues that we are dealing with right now 
are oftentimes very difficult for us to deal with from Washington 
and, you know, when we look at the underlying reasons why we 
have wilderness areas, the intent of man when it comes to endan- 
gered species, I think we have conflicting needs when it happens 
that way, and, you know, if the Fish and Wildlife Service wants to 
go in to fix the guzzlers, if it is the fact that it is this other group 
that wants to come in and fix them, that makes it bad. And I think 
when we look at a number of these issues, it becomes more dif- 
ficult. 

I appreciate your testimony, and like the Chairman, I apologize 
for the long wait that both of you had today, but thank you. 

Mr. Knuffke. Mr. Pombo, if I may, in response to one of your 
comments, I would be as quick to criticize the Fish and Wildlife 
Service for casually invading the wilderness as I would their giving 
permission to someone else to do it. We think that those rules 
ought to stand pretty firmly against every casual use of motors. 

Mr. Pombo. Even if they are reintroducing gray wolves into the 
wilderness area. 

Mr. Knuffke. Well, it seems to me the decision not to go in to 
snatch out that gray wolf was a decision by the land manager. And 
I think you mentioned the unhappy incident, ma’am, in New Mex- 
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ico with the Boy Scout. The folks on the ground nearest this young 
man found him to be OK, and generally well equipped, which was 
certainly not the case with Mr. Unser. He was capable of taking 
care of himself and they got him out without mishap. I don’t know 
about the wolf. That may be a less fortunate ending. It is difficult. 
When we give land managers authority, that involves human er- 
rors and gives us the right to second guess them and makes their 
job difficult. But I prefer to leave it to them, reserving my right to 
criticize. 

Mrs. Chenoweth. Thank you, Mr. Knufike. 

I just wanted to ask one more question. It seems to me that be- 
cause life itself is a dynamic, in and of itself, and that our wilder- 
ness system is dynamic because of the life and death cycle not only 
of the animal species but also the plant species there, I have al- 
ways wanted to ask you, how can we preserve those systems based 
on the natural dynamics of life and death, inside and outside the 
wilderness? Could you help me out there? 

Mr. Knuffke. Ma’am, I will do my best. It is not an easy ques- 
tion, you might as well ask me to explain the universe. 

I think what we strive for in the Wilderness Act is to set aside 
places sufficiently varied and to let the natural processes that you 
describe occur with the least possible interference by humans and 
manipulation by humans. That does not mean that we don’t use 
motors in there to rescue people who have got themselves into trou- 
ble and for a variety of other reasons, and we really can’t in signifi- 
cant ways defend our wilderness areas, we are discovering, against 
the impact of air pollution that may originate 1,000 miles away. 
But to the extent possible, I think it is an ideal toward which we 
must strive, recognizing the limits of our abilities and our own im- 
perfection. 

Mrs. Chenoweth. Thank you, Mr. Knuffke. 

Mr. Nickas, did you have a comment? 

Mr. Nickas. Well, yes. I just wanted to say what we are doing 
in wilderness is trying to let those natural systems operate, and we 
don’t always know where that is going to take us. We don’t always 
know what is going to happen, but that is the beauty of wilderness, 
that is the laboratory of wilderness, that is the wildness of wilder- 
ness. So that is the best we can do is let those systems operate and 
we will see what happens. 

Mrs. Chenoweth. Thank you very much. 

Mr. Knuffke. Ma’am, could I impose on the committee for one 
comment having to do with the comment you made in your opening 
statement, your concern about wilderness and whether or not it is 
accessible by folks with disabilities. That is a question we have all 
thought quite a bit about and, that is, through Chairman Hansen’s 
leadership several years ago, the President’s council. National 
Council on Disability, undertook a study of precisely that question, 
and subcontracted the study to an organization called Wilderness 
Inquiry. The findings of that report were that by a whopping mar- 
gin, about 75 percent, disabled Americans don’t want anything 
done in wilderness in the name of accessibility that will damage 
what wilderness is. Folks who bother to go in there with wheel- 
chairs, which are fully allowable, go there for the same reasons the 
rest of us do and they want it to stay that way. 
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I would be happy to submit that study to the committee, if you 
would like. 

Mrs. Chenoweth. Without objection, I would be very interested 
in that. So ordered. 

[The information may be found at end of hearing.] 

Mrs. Chenoweth. Mr. Kildee, did you have any other comments 
or questions? 

Mr. Kildee. Just a comment. I think you have conducted this 
hearing with good control and great courtesy, and I very much ap- 
preciate it. 

Mrs. Chenoweth. Well, thank you. 

I want to thank the final panel, boy, you have endured a lot. Mr. 
Knuffke, you have endured my mispronunciation of your name, and 
I want to say, you ought to see how they mangle Chenoweth some- 
times, accidentally and on purpose. Thank you, and I hope you can 
catch up on your lunch. This meeting is adjourned. 

I do want to say, by the way, for the record, the record will re- 
main open for 10 days should you wish to supplement your testi- 
mony. Thank you. 

[Whereupon, at 2:43 p.m., the Subcommittee was adjourned; and 
the following was submitted for the record:] 
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Bobart ■. uasar 
7790 Castzal s.v. 
Albuquarqsa, BX 07131. 


RE: Incident on or about Decenbar 20, 1996 in the Rio Grande 
National Forast 

Dear Mambexs of Congress and Kanbars of this committee: 

Plaasa allow this latter to serva as my written statement of the 
eventa leading up to, during and subsaquant to my near tragic 
e^arianee in tha Rio Grande National Forest on or about Oaeaabar 
20, 1996. 

Prior to Pecambar 30, 1996 I Intended to taJca my friand, Robert 
Gayton snownobiling in the Rio Grande National Forast, North o£ my 
ranch in Chama, New Hemico. Kr. Gayton had never bean snownobiling 
before. 

We intended to go to tha Jarosa Peak area in the Rio Grande 
National Forest which is a popular location for sncvmobilers . 
Hundreds of snowmobilers go up thara on a regular basis. I have 
been snowaobiling in tha area for over twenty ( 20 ) years. 

When we left my ranch in chama, New Mexico, the weather appeared to 
be pleasant. We parlced In the area normally used by snowmobilers 
and rode off into the foraet. Our intended destination was the 
Jarosa Peak area. while we were in route a terrible ground 
blizaard suddenly occurred. With the blowing snow and wind, 
visibility was practically zero, you could not see the snowmobile 
in front of you. We got lost emd disoriented. Apparently we drove 
in a circular manner trying to find our way to safety. Because my 
friand was inejepetienced in the operation of a snowmobile it got 
stuck. We could not get that snowmobile unstuck, especially due to 
the terrible weather condition created by the ground blizzard, it 
was getting lata and very unpleasant, xy friend got on the back of 
my snowmobile so we could escape. At this time i was also 
disoriented and lost. The snowmobile bad numerous mechanical 
problems with it. We could only drive a little bit before it broke 
down and we had to try to repair it. Finally tha second snowmobile 
co:^letsly broke down. We made tha decision to abandon it and try 
to walk to safety. By now it was dark, lata and the weather was 
still awful. Rather than walk in the dark we dug a snow cave and 
spent the night in it. Miraculously we survived the fiMt night. 
I would never have imagined I would survive a second night. The 
next day ve again walked, we were totally lost and really had no 
idea ^ere we were going. We walked the entire second day and 
through the second night . 

It was a mlracls that in the early morning hours of the second 
night we located a bam. we got in to the barn and found a phone 
which worked. We called for help and it came. 
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Pag* 2 Sobart oasar's Stataaaat to Bousa coaaitte* 

My friand and I war* takan to the hospital. I still suffer froai 
the ef facts of spending two nights in the brutal forest waathex. 

After Z was released froo th* hospital I was contacted by the 
Forest Service. tJnder the pretext of wanting to help ae locate the 
second snowjiobile they asked »e nany questions in their office. I 
answered then. They then produced a pre-written citation and gave 
it to ne alleging that I used a aotorizad vabiele in a wilderness 
area. The ticket is cttachad to this Statcaent. X do not know 
where they got my driver's license number from but ay state of 
residence and phone number are incorrect. It appears they always 
Intended to cits which is the real reason they asked ae to coae in. 

Please be assured that X nevar intended to go in to a restricted 
wilderness area. I have lived in that araa for many years and I, 
like the rest of the people up there, do not even Jenow where the 
wilderness area Is. we have a general idea that it is sosewhat 
North of where we usually snowaoblla but the main reason why nobody 
knows where the vildemsss boundaries starts and the forest ends is 
because there are no markings up there indicating when you enter a 
wilderness area. I never intended to go in to a wilderness area 
with a motorized vehicle. I do not believe Z have ever been In tha 
wilderness araa. 

It is unfortunate that X hav* been given a citation for this 
matter. Z never intended to break a law. I only intended to 
survive. 'The emergency of the life and death situation which Mr. 
Sayton and I found ourselves in jiutified our attempt to be 
rescued. 

At soma point the value of human life has to be worth more than tha 
enforcement of an alleged technical violation of a lav. As of this 
data I truly beliav* I navar antered in to th* vildemass araa. 
Th* allegations which form tha basis of th* citation ara basad on 
statements ef members of the rescue party of irtiere they thought Z 
was going. The first abandon snowmobile was never observ^ or 
located by Forest Service e^loyees. It is my understanding that 
the second snowsohlle has still sot been located. 

I further believe that the publicity generated in the news media 
during tha two days that X was lost contributed to the overreactien 
of the Forest Service la issuing me a citation which is not based 
on fact or personal observation or any law enforcement officer. 

Z am not sura what the policy objective is of ths Forest Service in 
pursuing this matter or issuing such a citation. It appears to me 
to be an extremaly unreasonable action to criminally prosecute m* 
for attempting to save my life and that of my friend. Pexhap* your 
investigation into this matter and other reported Forest Sexvics 
abuses can help answer this my scary. 



83 


tmg» 3 Reliart Oasar's (t«ta«st to Kousa cssslttea 

I look forward to aBswaring any guastions you have regarding this 
Batter, 

Respectfully Subaittad, 

Robert w. Dnsar 
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CHAIRMAN, FRONTIERS OF FREEDOM INSTITUTE, 

BEFORE THE 

SUBCOMMITTEE ON FORESTS AND FOREST HEALTH, 
THE HONORABLE HELEN CHENOWETH, CHAIRMAN, 
AND THE 

SUBCOMMITTEE ON NATIONAL PARKS AND PUBLIC LANDS, 
THE HONORABLE J.\MES V HANSEN, CHAIRMAN, 
COMMITTEE ON RESOURCES, 

U. S. HOUSE OF REPRESENTATIVES, 

APRIL 15, 1997 


Chairman Chenoweth and Chairman Hansen, thank you for inviting me to 
testify' here today. My name is Malcolm Wallop, and I am chairman of the 
Frontiers of Freedom Institute, an organization dedicated to defending our 
constitutional liberties and one that does not accept federal grants, i am here 
today to introduce another witness, Mrs. Kathy Stupak-Thrall, and to 
supplement and reinforce her testimony My qualifications are that as a 
rancher at the foot of the Big Horn National Forest, I have had a lifetime’s 
persona] experience with the Forest Service, and that as a member of the 
Senate, I served on the Energy and Natural Resources Committee for eighteen 
years, where I could view the whole range of the Forest Service and other 
federal land agencies’ conduct and behavior I was in the Senate when the 
Michigan Wilderness Act of 1987 was considered and enacted. 

A number of problems in managing Wilderness Areas have arisen since 
passage of the Wilderness Act in 1964, Environmental problems have arisen 
and undoubtedly are going to become more acute over time as a result of the 
romantic misconception upon which the Act is based. Contrary to this 
romantic myth, the North American continent at the time of European 
discovery and settlement contained few places “untrammeled by man” and 
where “the imprint of man’s work (was) substantially unnoticeable.” The 
various tribes that inhabited the New World may have been stone age, but 
tliey managed their lands with the tools available to them One of their 
principal management techniques, and not a subtle one, was fire. As the 
Wilderness system has been expanded by Congress far beyond what was 
originally en^^saged, millions of acres have been turned over to non- 
management that can only be preserved in their pristine quality through careful 
human management. The illusion of wildness that has been created in these 
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areas is in part man’s handiwork and will be replaced by something less satisfying once the 
hand of man is banished. In my view, therefore, the false doctrine of non-management, which 
amounts to little more than neglect, will ultimately produce in many designated Wildernesses 
a great deal of environmental degradation. 

Other sorts of problems involving people and their rights and interests have arisen as well, 
and it is to speak about one of these that I am here today. Members of the committee have 
no doubt heard, just as I heard during my years on the Energy and Natural Resources 
Committee, many stories of outrageous treatment of landowners and federal lands users by 
the federal land agencies. The case of Kathy Stupak-Thrall, Michael and Bodil Gajewski, and 
eleven other private property owners on the shores of Crooked Lake in Michigan’s Upper 
Peninsula is perhaps not the most outrageous, but it brings into sharp relief several of the 
worst aspects of the federal agencies’ attitudes and approach to Wilderness management. 

Let me begin with the Wilderness Act itself. The Congress made it clear in the 1964 act from 
the first paragraph on that only federally owned lands will be designated as Wilderness Areas. 
Further, prohibitions against roads and commercial enterprises are qualified by the clause, 
“subject to existing private rights.” The Forest Service elaborated on these points in its 
January 1979 RARE II Final Environmental Statement: “First, non-Federal lands included 
within boundaries of an area classified as wilderness are not themselves classified.” And: 
“Wilderness designation in itself imposes no restrictions on use of the private land within or 
adjacent to wilderness” 

These principles were applied in the final management plan adopted by the Ottawa National 
Forest just before enactment of the Michigan Wilderness Act. The alternative that was 
eventually adopted stated: “The management areas identified on this map and the 
management direction defined in the forest plan apply to National Forest lands only. They do 
not apply to any lands in state, county, private or other ownership.” The 1986 Final 
Environmental Impact Statement responded to comments about how management of the 
Sylvania Recreation Area as a primitive area would affect motorboat and other usage on 
several lakes, including Crooked Lake, by dismissing all such concerns. “Motorboat usage 
on Crooked, Big Bateau, and Devil’s Head lakes would continue unless Congress specifically 
prohibits such use in the legislation designating Sylvania as wilderness The Forest Service 
cannot regulate use of motors on lakes; it can only regulate transportation of motors over 
National Forest System land. If there is private land on the lakeshore, motor boats can 
continue to access the lake through that land.” 

This statement simply recognized Michigan state law, which holds that all riparian owners 
along a body of water hold rights in common to use that body of water. Thus in the case of 
Crooked Lake, most of the shoreline is part of the Ottawa National Forest, but thirteen 
private landowners also own parcels along the lake. This means that Crooked Lake itself is 
not part of the Ottawa National Forest. Instead, Ottawa National Forest is one of several 
riparian owners that possess rights in common to use the lake. 
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When Congress considered the Michigan Wilderness Act, I recall that this situation was a 
matter of concern. And the bill as enacted explicitly addressed it. Section 5, titled 
Administration of Wilderness Areas, begins with the qualification, “Subject to valid existing 
rights . ” Section 7 states: “Congress does not intend that designation of wilderness areas in 
the State of Michigan lead to the creation of protective perimeters or buffer zones around 
each wilderness area. The fact that non-wildemess activities or uses can be seen or heard 
from areas within the wilderness shall not, of itself, preclude such activities or uses up to the 
boundary of the wilderness.” To my mind, these additional protections were useful, but 
should not have been necessary. The language of the Wilderness Act itself and Michigan 
state law should have been sufficient to demarcate the limits of Forest Service authority over 
Crooked and the other lakes. 

But beginning in 1990, officials of the Ottawa National Forest started to try to restrict 
customary uses on Crooked Lake by the other landowners on the grounds that they were 
inconsistent with Wilderness status. I first heard about these attempts to outlaw motor 
fishing boats and sail boats that had traditionally been used on Crooked Lake when Mrs 
Stupak-Thrall and Mrs. Gajewski visited Energy and Natural Resources Committee staff in 
1991 I think that in imposing these restrictions, the Forest Service has persistently ignored 
the Wilderness Act, Michigan state law, the Michigan Wilderness Act, and their own forest 
management plan. It is incredible to me that they have gotten away with it, but they have A 
federal judge held that the Forest Service could ban sail boats and house boats on Crooked 
Lake in order to protect the wilderness character of the Sylvania Wilderness Area And in 
January, the Supreme Court refused to hear an appeal of this incomprehensible decision 

The outlandish deference now being paid by the federal judiciary to federal agency 
regulations is an enormous problem, which the Congress needs to confront at some point. 

But I am here today to suggest a more modest task. In this case, the Forest Service has 
prohibited customary uses on Crooked Lake by the other riparian owners against the explicit 
intent of Congress. The Congress should spell out its intent once more in language that even 
the Forest Service and federal judges will not be able to ignore. 

In redressing the wrongs done to the private property owners along Crooked Lake, Congress 
can make a broader point as well The attitude exemplified in the Ottawa National Forest’s 
dealings with these thirteen landowners is not confined to this one National Forest, nor is it 
confined to the Forest Service There is a pernicious belief to be found in all the federal land 
agencies, to a greater or lesser degree, that they have a right to manage not only the land 
under their jurisdiction, but everything they can see or hear or smell. (The same belief, of 
course, can be found in the way federal land agencies treat private rights on federal lands, 
such as water rights and rights of way, which is to deny that such rights exist.) While a 
Forest Service official might want to own someone else’s property and might think he could 
do a better job of managing it, this does not give him the right to do so. 

In my view, past Congresses have done a poor job of keeping in check these natural 
acquisitive urges of federal land managers. And so I would hope that you could use the 
Crooked Lake incident and others like it to send a strong message to the agencies that 
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grabbing what belongs to someone else will no longer be tolerated. A beginning could be 
made in this case by putting the officials responsible on the carpet and asking them by what 
authority they disregarded the clear intent of Congress, the laws of Michigan, and their own 
management plan. Making an example of officials in the Ottawa National Forest would have, 
I believe, strong and beneficial repercussions throughout the Forest Service. 

Making an example of individual federal employees could have another beneficial effect as 
well. With increasing frequency during my last term in the Senate, fellow citizens of 
Wyoming would come up to tell me how their rights were being abused by the Forest Service 
or Park Service or Fish and Wildlife Service or Bureau of Land Management After 
expressing my outrage, I would offer to look into it on their behalf, only to be told: “No 
Senator, don’t. Fm afraid of what they could do to me if I complained. 1 just wanted you to 
know.” It is deeply disturbing to me that we have reached the point where people fear their 
own government. If the American people could see that the Congress was determined to 
redress these wrongs, then I think you would begin to lessen this fear and restore trust in our 
constitutional system of limited and representative government 

Chairmen Chenoweth and Hansen, this concludes my testimony. I would be happy to answer 
any questions members of the committee may have. 
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TESTIMC»iY OF KATHY STUPAK-THRALL 
21897 Crooked Lake Road, Watersmeet, Michigan 49969 
906 358 4268 

President, Crooked Lake North Shore Association 
SUBJECT MATTER 

Problems with federal management of Wilderness Areas 
and how it affects private property 

BEFORE THE COMMITTEE'S OF 

Forest and Forest Health - Chairman, Mrs. Helen Chenoweth 
and 

National Parka and Public Lands - Chairman, Mr. James Hansen 

in the 

UNITED STATES HOUSE OF REPRESENTATIVES 
April 15, 1997 

Dear Chairman Chenoweth and Chairman Hansen, 

Thank you for inviting me to testify before you and your 
committee members, I am Kathy Stupak-Thrall. I am 3rd generation 
to live in my home on Crooked Lake in Watersmeet, in the Upper 
Peninsula of Michigan. 

My husband Ben and I have been married 31 years and have 3 
children and 2 grandbabies. We own a home and operate a small 
family business in Illinois, for which I am Vice President, 

Until 7 i/2 years ago I was also the secretary, bookkeeper and 
gofer for that business. I was also very involved with my widowed 
mother, who lived with us, with my children, and in the community 
and my church, donating several volunteer hours each week. But it 
all abruptly changed when in January of 1990 the Forest Service 
announced management planning for Sylvania Wilderness of Michigan. 
My Crooked Lake property is adjacent to and intermingled with 
Sylvania Wilderness, and the management suggestions of the Forest 
Service indicated a major impact on my private property. As the 
planning process continued it became clear that it needed a full 
time effort. It was necessary to hire someone to take my place in 
the Illinois business and I took on the full time job of 
protecting the long held family home in Michigan. The many 
management planning meetings and hours of research at the Forest 
Service office necessitated my full effort. Since the activity 
was in Michigan it was necessary to take up residency in what had 
otherwise been a summer home. That meant leaving my husband and 
children to work and school in Illinois while I was off to battle 
in Michigan. 

The following pages will tell more of the story. 


Thank/V^ for your interest 



21897 Crooked Lake A 1 • 'Wateranteet, Michigan • 49969 
Phone 906.3bt..4268 • Fax 906.358.4240 
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TESTIMONY OF KATHY STUPAK-THRALL 

I have been called before this committee to explain the 
arrogant and outrageous behavior I have experienced these last 7 
1/2 years from the Forest Service. I will explain how the Forest 
Service works beyond that which Congress directs. I will show 
where the Forest Service regulates and allows behavior beyond the 
scope of their authority. How they designate private property 
"wilderness" by regulation. How they harass and intimidate the 
public. They do this because there has been little oversight to 
their actions and if ever called on for inappropriate behavior or 
other violations there is no penalty to them, for they oversee 
themselves. The Forest Service and the system have created a 
nightmare out of what was once living out my dream of owning and 
maintaining my grandparents lakefront property. 

I have on display (picture in file) an example of what most 
of us recognize as the American Dream. The pride of private 
property ownership. A homesite tucked away in the woods on a 
lakes edge. This is my home, it has been in my family for over 
55 years. I am the third generation to fly the American flag at 
the docks edge on Crooked Lake of Watersmeet in the Upper 
Peninsula of Michigan. I am passing this pride of ownership on 
to my children and grandchildren as it has been passed to me. 

The outrageous factor is that this flag flying homesite is called 
visually offensive by those who visit the neighboring Sylvania 
Wilderness. You see, my small neighborhood and our private 
properties on the north shore of Crooked Lake are adjacent to and 
intermingled with federally owned and designated Sylvania 
Wilderness (Michigan Wilderness Act [MWA] 1987, PA 100-184). 
Congress protected these private properties, but the Forest 
Service has interpreted your language differently and has imposed 
federally designated wilderness management (5.1) onto the private 
property of Crooked Lake. The legal history of Michigan has 
established that not only the subsurface of an inland lake is 
owned by the riparian (in proportion to his upland), but also, 
all riparians own equally the entire surface of the lake, no 
riparian may Impair another riparians use (item #10). 


DESIGNATION 

When designating Sylvania as a wilderness, the records 
indicate Congress believed the Forest Service and NEPA regulated 
Environmental Impact Statements (EIS), when the Ottawa National 
Forest Plans declared that Wilderness management applied only to 
federal land, not State, County, private or other ownership (item 
#1). Congress believed the Forest Service when the Ottawa Forest 
Plan said valid existing rights was a major trade off to achieve 
wilderness designation, (item #3). Congress believed the Forest 
Service when the Ottawa Forest Plan said that the Forest Service 
cannot regulate motors on the surface of Crooked Lake, (item #2). 
Congress believed the Forest Service that RARE II (sec 6 of MWA) 
explained that private property (Crooked Lake) within a 
wilderness boundary was not itself designated or regulated (item 
#11), as set forth in RARE Il-section 6 of the MWA. Congress 
believed the Forest Service when they said all Sylvania was 
federally owned. Congress believed and trusted the Forest 
Service would follow their direction and intent with the passage 
of the clearly written MWA. So did I and my neighbors of the 
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north shore of Crooked Lake. 

It all became a "bait n'swltch" tactic when In 1990 the 
Forest Supervisor explained that the statements of the Ottawa 
Forest Plan were all a MISTAKE and were no longer to be part of 
the planning process. Mistake was the wrong word, he should have 
said, LIED. The Forest Service lied to Congress, they lied to 
the general public, they lied to the people of the community most 
directly affected by their actions, the north shore of Crooked 
Lake. By lying the Forest Service violated the mandates, spirit 
and intent of NEPA, (1500.1-b 40CFR) which states, "the 
information given by the agency must be of high quality. 

Accurate scientific analysis and expert agency comments.." 40 
CFR-1500.2 states, "EIS's are to be clear, precise and to the 
point...". Well, one of two things happened, either those who 
prepared the 1986 Ottawa National Forest Plan deliberately lied 
to gain cooperation and support for wilderness or in 1990 the 
Forest Supervisor lied about the accuracy of the Forest Plan in 
order to establish a desired agenda. 


OPPORTUNITY ANALYSIS 

In January of 1990 when the Forest Service began the 
planning process. Opportunity Analysis (OA), for the management 
of Sylvania Wilderness, one of the first items to be placed on 
the Scoping Board was regulation of the surface of Crooked Lake 
by the Forest Service. It was made clear by the Forest Service 
and attending Sierra Club members that our homesites were 
visually offensive, that we disturbed their "quietude" and 
solitude. Although they may have to tolerate the sight of our 
homes (condemnation was preferred) they were not going to 
tolerate our continued motorboat usage of Crooked Lake. Such use 
does not fit the management or scheme of wilderness values, they 
explained. Such statements were fortified by the Forest Service, 
when it was explained that wilderness related statements of the 
Ottawa Forest Plan were all MISTAKES. Their Office of General 
Council opinions (item #16) said, even if Congress protected 
private property they could still regulate that property. The 
office of the Chief of the Forest Service explained that "even if 
the VER language applied to riparian rights. Amendment #1 (which 
regulated non federal, private property) is permissible..." 
(Discretionary review, January 1993). 

And so began the plan by the Forest Service to regulate non 
federal, private property with 5.1 wilderness management which is 
to be directed to federally owned and Congressional designated 
wilderness only, (item #1). This is a direct attack to the 
lawful, constitutional property rights, of the Crooked Lake 
Riparians. To press into public service our private property for 
the sake of wilderness values above that which Congress allowed 
is beyond the scope of the authority of the Forest Service. 


INTIMIDATION 

During the summer of 1990, Forest Service Rangers used 
intimidation tactics by visiting each Crooked lake homesite 
individually trying to negotiate lake surface regulations 
separately with each owner. We had requested to have one meeting 
with the Agency that all Crooked lake homeowners would attend, 
but the Forest Service declined. The Gajewskl's, of Crooked Lake 
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Resort, and the Thrall's insisted on a combined meeting. We met 
with two Forest Rangers at the resort. The Rangers spent over an 
hour trying to convince us that it was necessary to conform our 
use to wilderness values. That it would be easier for everyone 
if the long established motorized fishing resort would convert to 
become a canoe livery, campers and canoers would surely fill 
their rental cabins. That if we did not cooperate and agree the 
wilderness favored outcome would still be the same, only more 
painful to us. This arrogance and intimidation only enraged us 
and made us more determined than ever to bring the truth and 
outrageous behavior of the Forest Service to light. 

Intimidation is a tactic that the Forest Service practiced 
over and over. It was after OA management planning meeting early 
in 1990 that a Forest Ranger called us privately aside away from 
the large group. He explained that our motorboat use was certain 
to be affected by Forest Service management and if we would only 
agree to use only 10 to 25 HP motors he was sure that an 
agreement could be reached. But if we did not, we would stand to 
lose the right to use motorboats on the surface of Crooked Lake. 


WILDERNESS ACTS vs PRIVATE PROPERTY 

Even though the Wilderness Act of 1964 and the 1987 Michigan 
Wilderness Act, designate only federal lands and make designation 
and administration subject to existing private and valid existing 
rights (VER), the Forest Service insisted for four (4) years in 
public meetings and throughout the administrative appeals 
process, that VER was only in reference to mineral rights, not 
people or property rights. Furthermore, they would not concede 
that Crooked Lake was non federal, private property, as I was 
trying to establish by using not only the plain language of the 
law, but also the Forest Service handbook definition (2320.5-16 
item #9) of Valid Existing Rights. The definition is clear... 
.."those property rights in existence on the date of wilderness 
designation. .. .that were created by a legally binding conveyance, 
lease, deed, contract Even with such clarity (and no 

language barrier) the Forest Service would not discuss the 
existence of private property or associated rights until in 1994 
when a Federal Judge properly defined VER language as including 
riparian property rights. And even then the Forest Service 
discussion of property rights was very narrow. The Forest 
Service never explained to the public in NEPA documents, that 
Crooked Lake is, by law, an extension of riparian private 
property held in common by all riparians subject to State law. 

It is outrageous that it took 4 years to convince the Forest 
Service of the plain language of Congress but also of their own 
handbook definitions. They are deaf and blind when it protects 
their purposes. 


SUPERVISOR VISITS CABIN 

It was March 1990, when Forest Supervisor, Dave Morton, by 
invitation came to my home for a meeting with the Thrall's and 
Gajewski's. After much discussion and many wilderness related 
questions from us, in response Mr, Morton stood up, looked out 
the window at the lake and said, "the boundary line was drawn 
across the lake to control the north shore of the lake." Such 
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arrogance is hard to swallow. I didn't believe then and I don't 
believe now that Congress drew a line across Crooked Lake, 
contrary to Michigan law, to control 13 homesites. 


SEE ENCLOSURES 

I present to you a list of Forest Service contradictions, 
letters that placate members of Congress, letters that suggest a 
predetermined agenda beyond Congress’ clear direction and 
violations of Forest Service policy and of NEPA. All that I 
present to you is, in my opinion, a hard slap in the face to 
Congress, our constitution and to the American people. It does 
not matter what Congress directs, the Forest Service arrogantly 
manipulates and interprets it all to fit their agenda. 

1. Alternative #7, that which the Ottawa National Forest Plan is 
based on. See disclaimer -Wilderness management prescription 
applies only to federal lands, not private property. 

2. Ottawa Forest Plan EIS page XI 126 Forest Service can not 

regulate use of motors on lakes 

3. Ottawa Forest Plan page C 65 Major Tradeoffs for 
wilderness... Motorized access from private lands on lake., 
motorized use is important to the resort and private cottages 
on Crooked Lake. This and the above statements of the Ottawa 
Forest Plan are later called a MISTAKE by Forest Supervisor, 
Dave Morton. 

4. June 1986, letter from Forest Supervisor to resort owner Mike 
Gajewski ... supports the above statements of the Ottawa 
National Forest Plan and eases Mikes worries for the 
continued resort business. 

5. November 1989, letter from Forest Supervisor to 
Congressman. . . . "Without the original Congressional 
compromise of accepting the established pre-existing valid 
right of motorized use on Crooked Lake... we feel that we 
would not have a Sylvania Wilderness today." Placating the 
Congressman with political correctness only to disregard the 
statement at a later date. 

6. November 1989, letter from Forest District Ranger to Mr. 
Malmsten . . . . the motorboat use issue lies under Section 5 of 
the MWA and can be considered as a "valid existing right" 
(item #8). The Ranger also gives reference to EIS XI 126 of 
the Ottawa Forest Plan (item #2). Less than 2 months later 
the Forest Service denied these statements. 

7. April 1991, letter to Congressman Hastert, explaining the 
intention to follow the direction of the Ottawa National 
Forest Plan. It is the same directions from the Forest Plan 
that the same Forest Supervisor called a MISTAKE. Even when 
writing this letter the Forest Supervisor had no intention of 
following the direction of that Ottawa Forest Plan. 

8. March 1990, letter from Forest Supervisor to Michigan 
Department Of Natural Resources Regional Director, which 
strongly suggests supervisor had a predetermined outcome in 
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mind and did not seem to care that he was limited by the MWA. 
He was determined to find a State or other Federal law to 
achieve his agenda. 

9. Definition of Valid Existing Rights (VER) 2320.5-16, from 
Forest Service Wilderness Handbook, identifies property 
rights. This is the language of sec. 5 of the MWA.... 
administration subject to VER. Forest Service ignores its 
own definitions and policy, and directions of Congress. 

10. Lawful Riparian Rights - This letter from the Michigan 
Attorney General outlines those property rights in existence 
on the date of wilderness designation. 

11. Forest Service Land Status Reports declare that the 
subsurface acres of Crooked Lake are private, non forest 
system land. The Forest Service ignores these records. Forest 
Service attorney, Peter Apeal, told en banc panel of 14 
judges in the 6th Court of Appeals, that the Forest Service 
had no idea of why these land status records are kept. 

IIA. Please see letter of explanation from Ken Meyers of the 
Forest Service Regional Office in Milwaukee, Wisconsin 
attached to this item, he explains that these records are 
kept to report to Congress. 

12. Forest Service Document, RARE II page 78 (noted in section 6 
of the MWA) " . . .non-federal lands included within boundaries 
of a wilderness are not themselves classified. Wilderness 
designation in itself imposes no restrictions on use of the 
private land within or adjacent to wilderness." 

Forest Service interpretation is that designation imposes no 
restrictions but Forest Service management can and does 
impose those same restrictions. 

13. Forest Service - Long Term Strategic Plan. Recognizes the 
more assertive State and local regulation of common property 
resources such as water. Such is the case of Crooked Lake 
which the Forest Service has again ignored in their own 
written policy in order to establish their agenda. 

14. Court Decision of January 1994. Correctly interprets 
Congress and defines VER to be private riparian landowner 
rights. This private property ownership information was not 
made available to the public in future Forest Service 
documents, such as the Environmental Assessment of Crooked 
Lake issued in July of 1994. Withholding of this information 
from the public by the Forest Service falsified that NEPA 
regulated document which was mandated to be accurate and 
precise {40CFR 1500,1-2). 

15. Ticket to Ben Thrall from Forest Service Ranger for 
possession of a can of pop in boat while on the surface of 
Crooked Lake. Similar tickets have been issued to resort 
guests by Forest Service, such as, no lake use permit, cans 
of pop in boat, and worms held in a styrofoam container 
rather than a reusable rubbermaid type container, all while 
boating on private property, which is the surface of Crooked 
Lake. It is required that lakefront homeowners, and their 
guests obtain a permit from the Forest Service to travel on 
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their private property which is the surface of Crooked Lake. 
Please keep in mind that the lake is non federally owned but 
currently regulated as a wilderness. 

16. OGC - Office of General Council opinions on the issue of 
Sylvania. Here you will find that the discussion of Crooked 
Lake treats the lake as if it were federally owned. Lake is 
never identified as non federal, jointly owned common 
property, as stated in Forest Service land status records 
{item #10). Crooked Lake riparians were never given proper 
recognition as to the extent of their property and property 
rights. The Forest Service, throughout their documents, led 
the public to believe Crooked Lake is federally owned. This 
violates NEPA's full disclosure and accuracy mandates (40CFR 
1500.1-2) . 

16A. Conclusion Statement of the Forest Service Chief, 1993, 

states, we can regulate private property anyway. Even in 
the face of the VER language specifically included in the 
MWA by Congress. 

17. January 1994, federal judge legislated from the bench by 
expanding on the law of the MWA after he properly interpreted 
it. By doing so affected State of Michigan property laws. 
This decision allows and encourages creeping federalism. 

18. Michigan Law Library, ’’Private riparian property is also 
subject to federal regulation”. This is the result of a 
judge who legislated from the bench. 

19. FSH 1909.17-30.5(1) "Area of Inf luence .... area most affected 
by past, present or proposed actions of a Forest Service 
unit." This describes the community of the north shore of 
Crooked Lake. 

20. FSH 1709.11-33.24 - Civil Rights Handbook - Office Of 
Management and Budget (0MB) approval is necessary for 
government sponsored survey where 10 or more people in the 
private sector receive the same set of questions. This 
approval was not received before issuing, collecting and 
processing data of survey given to users of Sylvania 
wilderness during the season of 1989. 

20A. Civil Rights Handbook -1709.11-36.1(3) ..."it is less 

desirable if one group benefits but others pay most of the 
cost." Crooked Lake riparians relinquish their civil rights 
while the public enjoys private property that has been given 
up for public use. 

21. FSH2309 . 19-21 . 12f "....dispose of all visitor permits. 

Do not release names and addresses from the forms to private 
individuals, groups or organizations...." 

22. CRS Congressional Research Service shows how Congress has 
, addressed wilderness boundaries and private property 

dilemma's within those boundaries. 

23. Major Federal Action 1508.18 "Actions which are potentially 
subject to Federal Control." Item #18 explains that Forest 
Service actions have led to federal control of private 
riparian property. This issue deserved a formal EIS. 
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CONGRESSIONAL AIDE STATEMENT: 

An outrageous statement was made six and a half years ago by 
a congressional aide, who was working closely with the Forest 
Supervisor, that the problems I was experiencing with the Forest 
Service is what I could expect when living in the forest. His 
exact words were, "that's the chance you take living in the 
forest." No apologies, just pure arrogance. 


MULTIPLE SCLEROSIS VICTIM (MS) 

It is outrageous that a federal agency knowingly affects the 
health and well being of one who is most directly affected by 
their actions. I am speaking of retired Major Mike Gajewski of 
Crooked Lake Resort. Mike has MS. He and his VA doctors had it 
under control in 1990 until this ACTION with the Forest Service 
began. Stress is the greatest factor in the acceieration of MS, 
and his condition started to deteriorate with the onset of these 
Forest Service ACTIONS that affect his resort business which 
supports his family. The Forest Service has failed to recognize 
the community of the north shore of Crooked Lake as the "area of 
Influence" (FSH 1909.17-item #19) directly affected by Forest 
Service actions. They also deny their management will affect the 
resort business, yet 90% of the resort customers have indicated 
they will not return with continued Forest Service regulation of 
activities on Crooked Lake. There has already been a 30% drop in 
clientele. The reason given for not returning is the Forest 
Service harassment while visitors are on the surface of Crooked 
Lake. Visitors come for a vacation not a conflict. 

All this information has been given to the Forest Service, still 
they report no significant impact of their actions. 


SURVEY - NO OFFICE OF MANAGEMENT AND BUDGET APPROVAL (0MB) 

CIVIL RIGHTS IMPACTED 

During the summer of 1989 the Forest Service took it upon 
themselves to distribute a questionnaire survey to many, but not 
all of the Sylvania users. We know not all users were asked to 
participate because we tested their system by sending various 
resort and/or family members to the check in point called the A- 
frame. If they identified themselves as a hiker or canoeist they 
were asked to fill out a questionnaire. If they were a motor 
boater there was no mention of the questionnaire at all. 

It was not until a motor boater asked to see the questionnaire he 
had heard about that he was given one. This questionnaire was 
biased against motorboater activity on Crooked Lake and no 
information of private property ownership on Crooked Lake and 
associated rights or that the lake is non federal property was 
given to the participant in the survey. They were led to believe 
that the Forest Service could regulate as they pleased in regard 
to the surface of Crooked Lake. 

Most importantly there was no Office of Management and Budget 
approval (Civil Rights Handbook 1709.11-33.24; item #20A) for 
this Federal Government sponsored survey of 10 and more people of 
the private sector. The information "collected and processed" 
from this survey was used during the Scoping and Decision making 
process (OA) for the management of Sylvania Wilderness Area. 

This is a direct violation of Office and Management and Budget 
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that also violated Civil Rights (FSH 1709 . 11-36 . 1 [ 3 ] item #20A) . 
The survey used by the Forest Service mislead the public into 
thinking there was government ownership and control of the 
surface of Crooked Lake and then continued to use these biased 
opinions during the OA management decision process. 

If participants of the survey had known of the lawful riparian 
property rights associated to the surface of Crooked Lake, their 
responses to the survey could have been different as they might 
have envisioned themselves as the riparian property owner whose 
rights were to be regulated. 

To have not disclosed the entire truth to the riparian ownership 
of the surface of Crooked Lake to participants of the survey 
violated my civil rights as I am a riparian of Crooked Lake and 
it is my property rights to the surface of Crooked Lake that were 
withheld from the public. During the OA Scoping process for 
management of Sylvania Wilderness and of Crooked Lake, this 
violation, of previously collected survey information, against 
the Office of Management and Budget was brought to the attention 
of the Forest Service. They then sought and received approval 
for this survey but continued to use the material which gave no 
information of private property rights to the surface of Crooked 
Lake, yet discussed and requested how the Forest Service should 
regulate the lake surface. 


UNLAWFUL DISBURSEMENT OF REGISTRATION FORMS 

Late in 1990, the District Rangers office released all 
Sylvania user registration cards (names and addresses) to Upper 
Peninsula Environmental Coalition (UPEC) for UPEC'S own use and 
purposes. This is a violation of wilderness management and 
policy (FSH 2309.19 item #21) which does not allow for the 
release of names and addresses from Forest Service registration 
forms. UPEC used private information for their own gain. They 
falsely informed their readers of government ownership and 
ability to regulate Crooked Lake. They solicited wilderness 
favored letters to be sent to the Forest Supervisor and requested 
a donation of money for their ’’Protect Sylvania" project. When 
this violation had been brought to the attention of the Forest 
Service no disciplinary action was taken either against the 
agency or UPEC. No measure was taken to undo the harm this 
biased material sent by these UPEC readers would bring against 
the private property owners of Crooked Lake. (But why should 
they, no one was willing to recognize private property anyway.) 
The OA management process continued as if no violations had 
occurred . 


COURT ACTION 

In order to protect my property and business interests I was 
forced to file an action in federal court against the Forest 
Service and the Secretary of Agriculture. This action on my part 
would not have been necessary if the Forest Service had properly 
and correctly followed the plain intent of Congress in the MWA, 
including the VER language which Congress and the Forest Service 
clearly understood, I refer to three letters item’s #5, 6 and 7. 
Instead I found myself in Federal District Court in January of 
1994. This court properly interpreted the MWA, but then expanded 
the law by allowing the Forest Service to regulate private 
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property using the Reasonable Use Doctrine. I appealed to the 
6th Circuit Court of Appeals; this 3 judge panel rejected the 
lower court decision, but allowed the use of the Police Powers of 
the Property Clause. Such craziness I appealed to the 6th 
Circuit court en banc. They not only agreed to hear us but 
vacated the panel opinion. This ^ banc court reached no decision 
as they split 7 to 7, which immediately reverted back to the only 
standing decision, the district court decision which was rejected 
by the appeals court. As it stands the Forest Service has been 
given the authority, by a court, to regulate, contrary to the 
clearly expressed intent and language of Congress and the MWA, 
private riparian property. See items #17 and #18. 

All this, even though the reasoning of the district court had 
been rejected by the original panel of the 6th Court of Appeals. 


COURT EN BANC (6th Circuit of Appeals case #94 1863) 

During the hearing of the en banc court in June of 1996, 
Peter Appel, who is the acting attorney from the Justice 
Department for the Forest Service, made another remarkable 
statement. He said of the Valid Existing Rights language in the 
MWA, that Congress had no idea of what the VER language means. 

How is it that Congress had no idea of the language it uses when 
writing laws that affect the people of the United States? 

I think that this attorney was "making up a story" trying to 
convince a judge or two that the VER language meant nothing in 
the MWA. The split decision of that court tells us that some 
members of the court believed such nonsense. 

I contend that if the Justice Department has such a low 
opinion of the ability of Congress, Congressional Committees, 
such as this one, should exhibit to the Department the powers you 
do have. That you know exactly what you are doing when you cut 
their budget for the "Forest Service". If the Forest Service has 
no one who will defend to the end their right to manipulate 
Congressional law beyond recognition, then maybe, just maybe, the 
Forest Service will get the idea they must follow directions just 
as directions are given to them. And maybe the Justice 
Department will get the idea that they are not to go to any means 
necessary to protect their client. The people and the laws of 
the United States come first, and then consideration of the 
actions of the agency it is to represent. 


MAJOR FEDERAL ACTION 

It is a "major federal action" (item #23)- when an agency 
delegates to itself the powers of Congress to then use the power 
of the Property Clause to regulate private prope'rty with 
federally designated wilderness management. The power of the 
Property Clause belongs only to Congress. Such powers are not 
"taken on" by an agency of the government or given to an agency 
by a court room judge. 

Yet this is exactly what has happened in this instance of the 
private property interests of Crooked Lake and the Forest 
Service. Wilderness management, prescription 5.1, is to be 
applied to federal land only and only that federal land which has 
been designated wilderness by Congress, see item #1. 

A major federal action is reason and cause to call for an 
Environmental Impact Statement (EIS)-(40 CFR 1508.11) item #23. 
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This is the relief which I requested from the Forest Service in 
my last appeal to their proposed 5.1 wilderness management of 
Crooked Lake. I did not feel it to be unreasonable or beyond the 
scope of their authority. 

If granted an EIS specific to the issues that surround the 
Crooked Lake dispute a mandatory NEPA economic, social and civil 
rights Impact analysis would have had to be completed. This 
would have exposed the Forest Service's past and present actions 
of working and regulating beyond the scope of their authority, 
and the Impact these Forest Service actions would have on not 
only on the private and business riparian property of Crooked 
Lake, but their actions also set the precedent for future Forest 
Service management of all private riparian property everywhere. 

Is it any wonder that I was denied my request for an EIS by the 
Forest Service? 


PYRAMID OF POWER 

It is outrageous that the Forest Service feels no 
responsibility and is not held responsible for their actions. 

They blame all they do on Congress, declaring Congress makes them 
do what they do. The truth is the Forest Service are the experts 
at what they do with layers and layers of staff and attorneys and 
unlimited financial reserve from their Office of General Council 
and the Justice Department to justify their actions. I am Jane 
Doe citizen. , standing by myself against a pyramid of power, 
from Michigan to Milwaukee to Washington, DC. There are no 
scales of justice or fairness. 

The deck is clearly stacked from the very start against the 
individual. How does an individual fight city hall? You feel so 
small and helpless. The intimidation of the agency can make you 
feel stupid and all seems hopeless. How can anyone protect 
themselves from the jaws of such a giant? Where does a person 
find the time and the resources to participate intelligently? How 
does one know the rules when those in power change the rules in 
the middle of the process? How does the average person sort 
their way thru the volumes and volumes of rules, regulations, 
policy and law's of the agency they are dealing with? John and 
Jane Doe only have the agency, who is undermining their 
stability, to look to and ask for help. That's sort of like 
asking the fox to feed the chickens! 

I ask you to use me as an example of a person who 
participate' s in the process, but let's tell the whole dirty 
story. Tell the public what must be sacrificed in order to 
protect yourself from an overzealous bureaucrat agency. What my 
husband Ben and I agreed to take on and what we have endured is 
not for the weak of heart. It Is not for the very young as they 
are not yet experienced enough. It is not for the elderly as the 
heartache could kill them. It is not for those with family as the 
demand of participation tears a family apart. My husband Ben and 
I felt ourselves in a strangle hold by the Forest Service, aided 
by the Sierra Club. It was necessary to stand on prlnqi^ile and 
stand up to the bully's who would otherwise rule our lives. We 
have sacrificed all our financial reserves and our family life 
came to a roaring halt and this issue with the Forest Service 
became everything we did. Did I expect it would take 7 plus 
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years to accomplish the end? Heck no!! Would I do it again? 
Please, don't ask. I only know that I do not allow myself to be 
bullied, especially when I know the law is on my side. I have 
only needed someone like this committee to hear me to be able to 
come to my aide. 

Why are there rules, regulations and mandates of law if 
there is no penalty for breaking these rules, regulations and 
mandates? I hate to even suggest that we create yet another 
layer to the system, but someone needs to oversee and continually 
watch the actions of the Forest Service, especially in those 
actions which affect private property. 

I have been screaming for help for over seven years, until 
now who has heard me? My letters of complaint have been turned 
back to the very agency I complained about! How is it you expect 
the kid caught with his hand in the cookie jar to tell you 
exactly how many cookies he already has eaten? And if you expect 
this same "kid" to discipline himself, what are the chances there 
would be any punishment? 

It is time, far overdue time, to discipline and oversee the 
actions of the Forest Service in their relationship and attitude 
towards private property matters. 


CONCLUSION 

It is not the actions of Congress that have caused me 7 1/2 
years of anguish and financial hardship. It is not the 
designation of wilderness that has caused separation of husband 
from wife and mother from children in order to protect long held 
3 generation family property and business interests. It has been 
individuals within the Forest Service who have an agenda beyond 
the authority given to them by Congress. 

It has been the overzealous desire of the Forest Service to 
create a pure wilderness, where it does not exist, which has 
caused great hardship and financial cost to me and my family and 
greater cost to the American people by denying the civil right's 
of property ownership and the protection of that ownership which 
Congress recognized in the law of the MWA. 

It has been the Forest Service who has taken on the colors 
of Congress by expanding wilderness designated acres with 
wilderness regulation illegally imposed onto non federal, private 
property. They have consistently violated their own Forest 
Service policy and written mandates of Congress including NEPA 
and the MWA. It is these individuals within the agency who must 
answer for their actions, and the agency who is responsible for 
the activity of their personnel beyond the scope of their 
authority. Do not let them excuse themselves by saying that they 
simply misunderstood. These people are educated, read and 
understand English. They have become an agency out of control 
who will say, POP!, and then go on to the next victim. Please 
put a muzzle on this bully and harness it's behavior. 

This agency has forgotten the directive of their own Civil 
Rights Handbook, (1909.17-36,1(3), an alternative may be socially 
preferable when the individuals and groups that benefit from it 
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also pay most of the direct and indirect costs .. .while it is less 
desirable if one group benefits while others pay most of the 
costs. In this instance the public at large enjoys while a small 
group on Crooked Lake is forced to relinquish their property 
rights, without due process of law or just compensation. 


RELIEF 

The relief I request from this committee is this; 

1. Overturn the standing decision of the federal judge which 
expanded on Congressional law which allows the federal 
government to regulate private riparian property. 

2. I ask members of this committee to mitigate the injustice 
towards the riparians located on the north shore of Crooked 
Lake . 

3. Require the Forest Service to repair the publics attitude 
toward the private property of the property owners on Crooked 
Lake . 

4. Discuss the future attitude and actions of the Forest Service 
towards the Crooked Lake riparians . 

5. Finally, I ask you to consider withholding funding from the 
Forest Service and the Justice Department to implement these 
illegal policies that seriously affected private and State 
lands . 

Please do not leave me standing in the cold snow with only the 
Forest Service to reach out to. I've been there, done it and 
it's not a place anyone wants to be. 

The actions of this committee are supported by the Michigan 
State Legislature as they have resolved to support the private 
property interests in the State of Michigan. They are also 
resolved to do what is necessary to settle this conflict in order 
to repair the damage done by the overzealous actions of the 
Forest Service and the district court judge’s decision of January 
1994. Governor En^ler is also very concerned about the stability 
of Michigan Sovereign property laws. He also disagrees with the 
standing court decision of January, 1994 that has affected 
Michigan sovereign laws. 

What I ask of you is not just for myself and my Crooked Lake 
neighbors. It is for all private property owners of Michigan and 
all other private property owners across the nation, where this 
action could set a precedent of creeping federalism into the very 
strength that built this country, the desire to own and enjoy 
private property. 
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Appendix Volume 

Final Environmental 

ImpactSiatement 

Land and Fiesuurce 
Managemont.F Ian 

OJTAXNA NATIONAL. FOREST 


Major Tradeoffs The major tradeoffi; r.iadt- lii managirij: Roadless Areas for 

wilderness are l:ss of taii-.' pi^diic.ion, closure of roads except 
to provide access to private lands, exclusion of motorized boats 
Y except where the use has lonR~ establ ished acces s to lakes from _ 
Aoadjacfint.BCiY.atfi..QrL.puhiicJlands on the lake in question (unless 
the act designating the area wilderness closes the lake to 
motors), exclusion of snowmobiles and all-terrain vehicles, and 
curtailment of administrative use- of motorized equipment. 

The timber volume on all areas accoujits for about 2 million 
board-feet of annual allowable tinber sale quantity and about ^ 
million board-feet of long-tenti sustained timber yield which 
represents about 2.3 percent of the Forest total timber volume 
offered. However, the timber volume contained in these areas is 
not significant to meeting demand due to the surplus of timber on 
the Forest under all alternatives. 



Roadless Area. Evaiui.iV.iGi; (^^653 

Roads currently oia.-ii v.iii.u, cf otut'j:ecn Gorge Roadless 

Area would have to L-.- -ics.-j in Aitcrtiai ives 1, 2, iJ, 5, and 8 
except for administrative purposes. In Alternative 7, roads in 
Sturgeon Gorge would also be closed lo administrative use. Roads 
currently open within portions of tl.e Nctvich Plains Roadless 
Area would have to be closed in Alternatives 2 and 4 except for 
administrative purposes. 


j Motorized use of lakes wLtiiin tLiC Sylvania Roadler-s Area is 
- important to the resort operations and private cottages on 
/\ Crooked, Big Bateau, and Devils Head lakes. Mitigating options 
are recommended In alternatives 1, 2, 4, 5, 6, 7 , and 8. 




nocorizeo use Jnciuuir.g 
the Norwich Plaitis Rcadit-ss Ai'ea under Alternatives 2 and 4 woulc. 
be prohibited. Currently, sncAfimv-bile and all— terrain vehicles 
are the prime methods of transporlatJ<'.n fi r hunters, trappers, 
and owners of private camps within tl.e area. 


Roadless Area Evaluation 
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oilyvni UuLioiidl ForedL 
U.S. 2 East 

Iroriuood, Michigan 4993S 



Mr. Michael Gajewski 
Star Rte. 1 

Watersmeet, MI 49969 


Reply to; 2300 
Date: June 6, 1986 


Dear Hike: 

First, I want to thank you for the pltu^iai^L boat trip on Crooked Lake and 
your knowledgeable corrtmentary. 

Second, as promised, I need to bring you up to date on ttie Sylvania 
motorboat use issue. There are three lakes Involved: Crooked Lake, part of 
which lies outside of the proposed wilderness area on which there is 
privately-owned riparian land; Big Bateau Lake which has an access point and 
private property on the portion of the lake lying in Vilas County, 

Wisconsin; and Devils Head Lake on which there is located a parcel of 
privately-owned riparian land. 

Under current management, motorboat use is not regulated on Crooked and Long 
Lakes. By order issued under authority 36 CFR 261.50, tiie transportation of 
motors or motorboats over National Forest LysLem land to the other lakes is 
prohibited. Therefore, the Forest Service regulates motorboat use on these 
lakes not by prohibiting the use on tlie waters, but by prohibiting their 
transportation over National Forest System land. 

If a bil l is enacted designating Sylvania as a wiiderjicss aiid is silent with 
respect to any prohibitions on motorized uses on the lakes llijt are not 
completely surrounded by National Forest System land, such use niay continue 
because the Forest Service would have no control over the water entry 
points. The Forest Service would have no control ovei' persons using private 
entry points whether inside or- outside of Sylvania without crossing any 
National Forest System land. 

If an enacted bill contains specific (•iwvisions that prohibit motorized use 
with certain exceptions and specifically authorize the Secretary to regulate 
use on the waters or that part of the waters within the wilderness, then 
motorboat use could be controlled by the Forest Service. 

In summary, if the law d esianat inii SylvauUi as a iiiKii^riiisus is ^ent with 
respect to. niotorized use on the lakes, ilie Forest Service would no£_”b^able 
to control or regulate motorized use on the lakes on whicii persons can enter 
the Wilderness by water without crossing National Forest System land or on 
which there are private lands that are used as access point. 

I hope this answers your questions. Please let tuc know if you need 
additional information. 


Sincerely yours. 
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Honorable Robert Davis 

House of Representatives 

24l7 Rayburn House Office Building 

Dear Congressman Davis: 


— Reply to: 2320 (I51OJ 

Date: Noveaber 21. 1989 


I am responding to your letter of November 9th which was generated by 
correspondence that you had received from local citizens opposed to any 
restrictions on notorized use on Crooked Lake in the Sylvan- a 
Wilderness . 

As you know, in December 198?. the Sylvania Wilderness was created by 
Che Hichlgan Wilderness Act. Although the Act itself was silent 
regarding continued use of motorboats on Crooked. Big Bateau, and 
Devils Head LeJ<es, earlier Congressional hearings and testioony leading 
to the passage of the Wilderness Act indicated strong support for and 
recognition of motorized use or. these lakes. (See enclosed copies of KR 
Report liX)-29. Part I. page 7; HR Report lCX)-206, pages 4 and 7; and 
Public Law 100-184, page 2, Section 5-) The coaaittee states in these 
reports that in accordance with Section 4 (d)(1) of the Wilderness Act 
of 1964 , this motor boat use is a' pre-existing valid right and may be 
allowed to continue subject to such restrictions (motor horse power 
limits, levels of use) as the Forest Service deems appropriate and. 
desirable. Any changes would be incorporated into plans developed to' 
guide future use. 

This winter the Watersaeet Ranger District will be developing a 
Wilderness Kanagement Program for Sylvania Wilderness. This is an 
IntBirdieciplinary process which will include wide-spread public 
involvement to gain input from all segments of users and affected 
parties. Hopefully some of the concerned individuals who contacted you 
will want to participate and provide input. There ara many aspects to 
continued use of motors on these three lakes wrthin the Wilderness. 
There is only a snail portion of Crooked Lake outside the Wilderness 
boundary. It has been argued by sone that the use of motors should 
only be allowed on that small portion of the lake outside of the 
Wilderness where private ownership and the resorts are located. We 
have taken the more liberal view, supported by our Forest Land and 


continue to be used but that our agency has the respinsi^h^r^o 

wilderness values. That tay an 
some future lioicatiofts on size, numbers, and activities of boats «ii 
® strong education and enforcemei 
program. These are the details that will be developed over winter a: 
we aevelop the Wilderness Management Program for the Sylvania 


At .this hsvo r.c cizmi..ac:ng motors from Cr 0 ( 

Lake, but we may find in development of the Wilderness Management 
Proeram that ther-* _.j 


..wj X.. vc-viopiifeuc 01 tne Wilderness Management 
Program that there may be a need to reduce the level of motorized 1 
.or at least to regulate it througn some common sense regulations. 
However, this may also require sose change in State of Michigan 
giules/regulations governing use of motors. Wilderness advocLes will 
probably still argue strongly that eotors oust be prowKurJn tht 
Wilderness. Our feeling is that some sort of a compromise will be 
J original Congressional compromise of accepting thi 

B established pre-existing valid right of motorized use on Crooked Sir 
Bateau, and Devils Head lakes, we feel that we woulln?? llTel ® 

I Sylvania Wilderness today. % 


Please feel free to contact us for any more information. 


Sincerely, 





Forest Supervisor 


The Forest Supervisor is oat of the office 
this week but has asked me to sign in his 
absence. 
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urn. ted States 
Department of 
Agriculture 


Fotisst Ottawa National Faresc 

Service Wateramset Ranger District 

Watersoeet, MI ^99^9 


CARING FOR THE LAND AND SERVING PEOPLE 


William Halmsten 
Rt. 1 

23314 County Road CL 
Ishpeaing, MI 498^9 


Date: November 13,1989 


Dear Hr. Malms ten: 


Than k you for your ccaamenta about the Sylvania Wilderness and for voicing your 
concerns over the use of motorboats on Crooked Lake. We all share your interest 
in maintaining the wilderness setting and properly managing this very unique and 
sensitive area. 

Oae of motorboats on Crooked Lake began under previous owners prior to the 
Sylvania land acquisition by the Forest Service in 1966. Access was gained 
through a boat landing off Old County Road 535 and the several private landowners 
along the north bay of the lake. This use was allowed after purchase by the 
Ottawa National Forest and has continued to the present. 

When the area was being considered for wilderness designation through H.R. l48 
(Michigan Wilderness Act of 1987). both reports to the U.S. Senate and House of 
Representatives acknowledged this prior use (see attached). In addition, the 
report by the Agriculture Committee on the Wilderness Bill also mentioned '*the 
Forest Service should consider that in accordance with section 4(d)(1) of the 
Wilderness Act. pre-existing motorboat use on Big Bateau. Devils Head, and 
Crooked Lake within the Sylvania wilderness, may be permitted to continue, 
insofar as this use does not conflict with or adversely affect wilderness 
values.” 

Because motorboat use had always been in existence and was recognized as such by 
the cOBBittees involved with the wilderness designation, it has been our 
interpretation that the issue of whether or not to allow the use to c ontinue lies 
under Section 5 of the Michigan Wil derness Act of 1987 and Wjtonside red a§_a. 


It is Up to the Forest Service, however, tc determine whether motorboats 
"conflict with or adversely affect wilderness values”. Ip to this point, we have 
felt their use was legitimate (our Land Management Planning process in 1986 
allowed it to continue without restrictions; reference Forest Plan Environmental 
‘^Impact Statement - Respon se to Public Comments,, attached) . 

With the preparation of an Implementation Plan based on an Opportunity Area 
Analysis to be completed this upcoming winter, we will be giving the entire 
concept of motorized boats inside the wilderness a second look. It is a very 
important issue that will be examined closely and we may end up reversing our 
present and past policies. We have already received dozens of comments both in 
favor and against motors and the lack of restrictions. I hope you can understand 
the sensitivity of this problem, the people it .affects, and our willingness to do 
the right and proper thing for all concerned. 

A^in, we appreciate your comments and they will be used to aid us in this 
decision. 


ROBERT BODINE 
District Ranger 

cc: Dave Morton 
Chuck Rsrtiprf 
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United Slates 

Forest 

Ottawa 

2100 n. Cloveriand Drive 

Department of 

Service 

National 

Ironwood. Michigan 49938 

Agriculture 


Forest 

( 906 ) 932-1330 


Reply to: 2320/1510 
Date: April 4. 1991 


Honorable Congressman Hastert 
U.S. House of Representatives 
515 Cannon House Office Building 
Washington, D.C. 2 Q 515 

Dear Congressman Hastert: 

Thank you for Inquiring about luuLur use on Crooked Lake in the bylvania 
Wilderness. As you know, motor use on this lake has been a key issue 
during the development of the Wilderness Management Plan for the 
Sylvania Wilderness. 

To keep you up-to>date regarding this plan and the above issue, we are 
still involved in the process of developing the management plan and 
seeking public input and guidance for this area. 

When the management plan is complete, I will review the plan and if it 
meets the directlon(s) of pur current Forest Plan and national^ 
Wilderness designations. I will sign and approve it. 

At this point the Ottawa National Forest Management Plan will be 
amended, and you will receive a copy of the wilderness plan for the 
Sylvania Wilderness Area. 

Sincerely. 

Dave Horton 
Forest Supervisor 



TMM:ncl 


Caring for tho Land and Sarving Peopla 
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United States 

Forest 

Ottawa 

Departaant of 

Service 

National 

Agriculture 


Forest 


2100 B. CloverlaiuS Drive 
Ironwood. Michigan 49938 
( 906 ) 932-1330 


Reply to: 1920 
Date: March 5, 1990 


Mr. Frank Opolka 
Regional Director 

Michigan Departsent of Natural Resources 
P.O. Box 190 

Marquette, Michigan 49855 
Deer Frank: 

I thought our discussion last week about the Sylvania Wilderness 
planning effort was very productive. Not only did It reafflra our 
mutual coosltsent to work together on the plan, it also affiraed we 
would use the "besf* legal tools to acco^lish the goals of the final 
plan, and not get hung up on whose authority we will use. 

As I described to you, I believe we are aaklng progress in aoving 
toward a decision that the total range of publics will accept on the 
issue of TOtorlzed boat use of Crooked Lake within the Wilderness. 

Yes, It still Is a polarized and highly eaotlonal Issue. And I'a sure 
soDe of the participants don't fully trust the process yet, to get to 
an "everybody wins" solution. Soae aay even be working behind the 
scenes of the open discussions atteopting to "get their way" 
irrespective of others views. But some progress was shown at the 
February 22 oMetlnf as we ended up with a list of alternatives that 
COULD yield solutions acceptable to all. And they were generated by 
the people who would have to live with thee. 

As we discussed, soae folks are trying to develop "legal positions" 
that would establish their position. Frankly, I was very pleased in 
our a^eeaent that we should approach the probles to find the desired 
future sanageaent through reasonable discussion-* then look for the best 
law or regulation to achieve that sanageaent. And we agreed that law 
could be either State or Federal, whichever did the Job the best. 

I aa strongly eoinUttad to this approach. We will work throu^ our OA 
process constantly involving (ha public to get their views and advice. 
Then the Rangars and ay decision will describe the nanageaent plan 
(standard and guidelines) we want in the Wilderness. Hopefully it will 
be one tAlch all participants have consensus. But at least it 
will be with all points of views explored. THEN we will apply ;he 
"best" legal tool to achieve the aanageoent plan. 

You suggested that the State Marine Safety Act alght be the best tool 
to achieve whatever sanageaent we reach on the waters in the 
Wilderness. While I'd like to agree, given an Ideal situation I'm very 
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Prank Opolka 2 

concerned now that an objective use of this tool is not possible by the 
deelaloneaklng body, the local to%mshlp board. 

I have been provided with a resolution nade by the Wateraoeet Township 
Board dated February l4. 1990, that essentially says "The Wateraaeet 
Township Board support the Watersaeet Township property owners to keep 
Crooked Lake as a no llnitation of boats, or motors on that water." 

This resolution was e^parently stimulated by interests working outside 
our open public discussion group and the Board took It upon themselves 
to act before we had heard all sides of the issue or even before I had 
a chance to make any decision at all. With that kind of past 
precipitous action, I have grave doubts that the Board could 
objectively decide upon actions now that might Implestent needed 
controls on motor use on Crooked Lake even if we did get general 
concensus by all interested parties. 

iF the Watersaeet Board reclnded the resolution or took some 
other action to demonstrate their willingneas to objectively use the 
Marine Safety Act process, I could more comfortably agree the State 
Marine Safety Act is a usable tool to Implement management actions 
within the Wilderness. But for now it appears to ma thay have taken 
that tool away from me with their premature action leaving me with only 
Federal regulations to apply management actions in the waters of the 
Wilderness (if that's the conclusion of the analysis euid my decision). 

I have enclosed with this letter a copy of advice from our Office of 
General Counsel. In this letter. OGC has answered District Ranger Bob 
Bodine a questions on what authorities (tools) the Federal Government 
within proclaimed Wilderness. You'll see that we have been advised 
%fe have some. 

That does not change ay approach to this Issue-'to determine the best, 
most workable solution possible to manage the Wlldemesa with the help 
and advice of interested publics. THEM find a law or regulation, State 
or Federal, with which to apply the management action. 

Again, Frank, It is gratifying that we continue to reinforce our 
"partnership" to managing the many resources of the Ottawa National 
Forest, I will work hard to make the successful cooperation we have 
enjoyed in the past continue into the future. 

Sincerely . 

%/t-k'L 

DAVE NORTON 
Forest Supervisor 

Enclosure 

DN:nl 

This letter which was written by Mr. .Morton is being signed in his 
absence to avoid delay. 


Cerfng ter the Lar>d ertS Serving People 
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j From: THE MICHIGAN RIPARIAN, May 198B, paqe 11. 

Riparian Riglits on Micliigan's Inland LaKes 

TAcj/oilouVng teller from Frank J. AeWey. Allomey Gentral cj the Stele of Michigan to Robert Lindahl is Ihe AUomey General's ansu 
3 Mrfi.lnda/)rs request for Irtformalion about “riparfan rights tn Michigan's Inland takes Mr. Lindahl Is a register^ professional englrxeti 
1 Michigan and Wues tn Trenlon, Michigan. • 


>eBr:Mr. Llndahi: 

In 'responce to your recent inquiry, we provide you with the 
Dllowlng Information. . 

The owner of lands riparian or lilloral to an Inland body of water U 
s by virtue of such ownership vested with riparian or littoral rights. | 
~hose rights include: "(1) Use of the water for general purposes, * 
s bathing, domestic use. etc.; (2) [the right] To wharf out to 
iBvigability; (3) Access to navigable waters . . (4) The right to 

-ccrelions," HIU o Weber, 252 Mich 190,. 225 (1930).' 

Tn n n<M<> at length from Ri ce o tialmls h, 6 Mich App 698, 703 

^ 'Among the rights of a littoral owner Is the right to use his upfartd 
property to gain access to the lake loaters: the right to pul oui in a 
boat or on /ool from his upland property where It touches (he lake 
waters; therighl. after so embarking, logo boalingl swimming, water 
skiing , fishing. Ice skating or sledding or lo ertgage In other aquatic'/ 
in or upon the lake waiersi and (he righi to use the en(^ siir- 
faca and subsurface lake waters for such pu^oses. /Grallons Onth- 
tedj Each litloral owner shares such rights with all other UUoialowrters 
and none may Interfere, unreasonably, with like nyhis of the others. 
ICUations Omilicd^." 

As the Supreme Court opined in Thompson o Fnz, 379 Mich 

367 . 606 ( 1 ^);, ; 

( "IRjiparian rights are hot ^lenahle, seuerable, diuisiUe. or assfynaNe | 
apart from.fhe land which Includes there kt: or is hounded, bg a natiir.^ ' | 
water course." 

The court opinion, however, further holds that easements, 
licenses and the like for right of way may be granted in nomiparian 
owners. Such grantees, in the exercise of the rights granted, 
lowever, are s ubjec t to the r easona ble use test. 

Lessees of riparian lands may exercise and enjoy the riparian 
rights which are pertinent to the uplar^d tract leased to them. 
Unless the Lessee's use Is unreasonable vU a vU. the other tiparian 
owners, such use would not appear to be actionable. Thompson 
•J Erut, supra. 

As our Supreme Court held in SwarU o Sherslon. 299 Mich 
423 (1941); ' , 

1 ‘'lV/terc there are several npan'an owners on an Inland take such pro | 
prtelers and their lessees and li;ens«es may use (he surface ci the whole I 
la<i;e for boating and.fishing so far as they do no( Interfere wiih the 
reasonable use of (he weiers by the other riparian owners." ‘ 

An owner or his lessee may not. however, permanenily moor 
Ills vessel or creft in from of enother person s littoral property. 
Patterson o Dust, 190 Mich 679 (1916); Suiart; v Sherston. 
supra; end /Vail o IVanta, 336 Mich 112 (1953). 


While that portion of the submerged lands of an inland lake j 
which a lilloral owner owns by virtue of ownership of the upland I 
may be approximated. It cartnot be determined with any definlly I 
absertt agreement of all owners or a judicial decree. As the Court 1 
of Appeals Irtdicdied In Rice v Wafmish, supra, 703: ] 

"In a srnall inland lake, like this one, which is not navigable In any 
Important commercial sense, the owner of uplands holds title to Ihe 
submerged edension thereof to the center of ihe lake bed. apportion- 
ed. wllh olher hiioial owners, where Indicaied by the configuration 
of the lake arsd abutting land parcels." 

Oltaura Shores Home Owners Association, Inc. u Lechlak, 344 
Mich 366 (1955); Bauman u Barendr^I, 251 Mich-67 (1930); 
Moore u Proiiosl, 205 Mich 687 (1919) 

As a reading of these cases end others would indiaie while one 
might approximate the boundaries of the submerged lands ap- 
purlcnanl to the Ihioral upland tract, absent agreement by ail 
owners, only a court decree would establish beyond any question 
or dispute the boundaries of the submerged tract owned by the 
Jilloraljowner. 

With reference lo any dispute you rnay currently have with 
another littoral owner or that owner’s lessee, this office cannot pro- 
vide you with any legal counsel. In property disputes between two 
private owners, each must obtain its own legal counsel. The At- 
torney General for the Stale of Michigan is limlied by constitu 
lion and law to rcpiesentation of the Scale of Michigan, Its depart- 
ments: agencies, officers, etc. 

With respect to any pending criminal proceeding, this office as 
a matter of policy docs not release any legal opinion during ' 
pendency oi any litigation in which the questions propoundec 
being litigated. 

With respect to any requests you may have of the Department 
of Hatural Resources under provisions of ihe Freedom of Infor- 
mation Act. those requests must of course be directed to that 
department. 

Sincerely yours, 

FRANK J. KELLEY TERRENCE P. GRADY 

Airomey General Assisianl Aiiomey General 

Lands. LeXes 6 Leases 
401 S. Washington Avenue 
Plata One, First Floor 
Lansing. Michigan 46913 
'517) 373-1 130 
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BEH THSALL-- 

This respQJ3<lfi cp oux t:«l«phone soever s^cion, and to ynur FAX'cd aia.erial 
cottc^ming TAbie GTQ7 - tand Title Report. 

Ttie- "Auxil liO." you asJeed About - 993 - is a. oode fer dascribiug th® land in 
the entry, 993 is •Eastern Pri^Tite Waters.- it defines private cn^narahiF Uiat 
Is water, and is parallel to code 4i8 - Eastern Private Lands, land in p^^^'ate 
ownership. There axe several hundred huthority Sunbers in th® Land Status 
Reportiaof System and describe generally the authority under which the land 
became Fedatal, However, In the Eastern ftegion of the Forest Service (Region 
9) it vas determined chat these vas a need to identify private land within the 
jrationoL Foreat Soua dnr y. That is what tb® codes 993 and •418 allov. We are 
occasionally asked by the Congreaa or the Administ^^ioa number of acrec cf 
public and private land ennetnpassed by a Naticcal Foroat bcundoxy. 

The "ACTIOW DATB** coluim shows when the data was entered into the Lands Status 
Reporting SyotOit. Y^ou will notice in the cable you provided that aavetal cf 
the private land data entries were entered on the aor.® date. There is no 
partioalar relevance to the deta for private lands. 

Xou may be aware that this Reporting System provides the data upon which 
payments are made to the State and Cooney govemmaats ar® calculated. 
Twenty-five pargent of the gross receipts from resource ntanagEment accivitiee 
on tha SF'b ar« paid to the States for dlgcributioa to the counties where the 
NP land IS ipeatad for the benefit of public schools and roads. Also, the 
Bureau of tend Managm^t paymanca an aacvmr annually directly to the counties 
4 X 1 Federal land xn the county- “under authority of the 
"Payiaeat-Ia.-Lieu-Of-Ta^ceB Act." 

Hope this helps in answering your queeciens. 

KEN tftfERB 

Assistant Direct, XAnds Staff 
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RARE II Final Environmental Statement 

Roadless Area Review and 
Evaluation 


U.S. Department of Agricullure Janua.'y 1979 

Forest Service 

F8-3aS 


Land Acquisition . lEBlementation of any, altarr.ucivt; that proposes roadless areas. 
fnr- wilderness raises the question of what happens to included private lanH. ^veral 
factors are paramovmt in analyzing this issue. First. nonr-Federal lands itcluded . 
within boundaries of an area classified as wilderness are not themselves clasgifieil. K. 

. classification of area as wilderness i s n ote taking of privart* Third 

ac quisition of private land is not essential for manageirent of wilderne ss. 


In all National Forest Wilderness, except I* cliissifiwd by Ft 93-622, the s©-calied 
Eastern Wilderness Act, the law does not permit the Secretary of Agriculture to 
acquire private lands without consent of owner. Tl»e .Forest Service, therefore, 
gives high priority to funding acquisition of lands from willing sellers. If an 
owner wishes to continue to keep and manage his lands as he aid when the area was 
classified as wilderness, and that managemferjc is compatible with management of the' 
wilderness, there is no intent on the Forest Service's part to gain ovnsership of that 
land* If a n.. Qwrter , changes use of his land to one no longer compatible with nanao e- 
aent of surrounding wilderness, the Forest Service may take active steps to eithe r V 
a nquire'^title to the land or have Congress ad'iusc the wilderness' bourdarv . Bach 
Situation niust be considered individually, for even though an incompatible use 
provides a basis for land acquisition, there is no assurance or obligation qn 
part of the Forest Service to acquire such lauds, wilderness designation i^itsel^ / 
^mpwiees no restrictions on use of the private land wi rhin or ae-iaeant to 'wildarnaes 
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United States 
Oepaitm»it of 
Agiicutture 

Forest Service 

Washington, DC 

May 1S90 



The Forest Service 
Program for Forest and 
Rangeland Resources: 

A long-Term Strategic plan 



Manag«fn«nt In Mixed Ownerships 


Wr« coofdinalkig role shouW tfie Forest Service play in situations where landownership is mixed. 
especiaRy where common resources such as wildlife and the quality of air and water are invoived? 


8acksro4md-Where different owiershif^, especially piitlic ar,d private land, intermingle, 
manaflement conflicts are irtcreasing. This is caused by three factors; more pecpie are moving 
Into forest environments, demand for resource-based goods and services is growing, and more 
people are concerned about environmentat quality. Management on both private and Federal 
lands 1$ becoming increasingly regulated by State and local governments, blurring somewhat the 
dminction be^Neen public and private ownership. 


Management of adjacent private land, especially when i^upled with more a ssertive Stale ana 
local ragutyion o< co mmon resources , tends to limit mj^agernent flexibility onliaionat Forest 
Systmrt lands. Cumcrtasive managemew actions sometimes create environmental impacts, especially 
therommon propertY resources of jaLfiL ait. and wildlife. Actions taken by one landowner 
may IWRthe management flexibility of an adjacent owner- tFunhermore these concerns for 
cumulative effe^ and lando wners' loss of ffexibHitv ar e incfeasing and will likely continue to increase 
i nto thB fu t ur a int eractions and conflicts are parti^larly strong where urban and wildland »eas 
me«, wfwre decisions about forest and rar^geland management are influenced by the diRering 
management objectives of adjacent owners. 


In developing the Forest Service role in mixed-ownership conditions, the agency fully r ecooniza d 
t^me re^jrigHcw rf for^ managin', on private lands is the role of State and local Qcvernmants 
mx ttte Feder^ Gov^ment 
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Lt.lTAlJ S-rATS£ STSTisICrr CCL'l.T 
i'OK nii DISTRICT OK MlCUXOXkC 

NORTKZRK OIVTSIC!^ 


KATHV STHFAK-THRAUw 




/■ — 


tJNl*'aO iTATia Ot' AMtRtCA 
.^iicauix ESi-i, S4*cr-?trr:; cJr 
>.9rl~alLur«, individually 
And in hii offlci»i r-pacitiy, 

D«r«ndAnta . 

/ 

KXCHASiL A. SAJ&tfSKX and BODIL 
CAJXNSKX, husband and wlfa, 

?Iai;iti£fk., 


va. 

UNITED STATES OF AKERICA 
and KICHAEX. ES?Y, ^(.cracaiy 
of knic:\\lLxt, ir^dividuaily 
and In hia oCflclaX capacity, 

Daf andanta . 


Ao. 

ilDt:. •> 'JUIST 


HON. :7n9DOH J. ryjTST 


ownwnt 

In accordanca with th« Opinion ia<»u»d on this data, 

XT IS KERUY OROCRKO that plaintiffs' sections for sunary 
jud^aanc (Caaa No. 2;93-CV-65, dockat no. 28, and Caaa No. 2:93*CV- 
66, docKat no. 29) ara onrziD. 


XT XS PURTKER ORDBSED that dafandant'a sotlona for aiumary 
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vaXiq i. Xtgjii :zi/>4tt»l *nd 

doa» noc pr-5t:r5t rlp&rlAr: riyhtt-. 

Thi* Forest 5>*rv ; r., • *. ot.i.»i.rL.ctl ir; c£ tl.r. ftft-urs i.m not a 
pcr»isi(ibl*« cu'rfit-nicricn. 'The ‘'V^Hd ^xUr.Xng clause In 

the MWA is a siDple, straight torvard savlnge c3.auw« th^t la not 
lialtJl t.o a sai-.irular kirid -t righr.. T^,ir^ i£ -o lanciiag. in tha 
5^®-^^-**'' c;r tiir. ligi»lnt:iTfe hiaccrj' r.;k'pr*ea}.y ] iaita . tha 

pr-itn-tad r'.cjhta tn ainarra.'. rights. Tha r,-r,r, that, in tha only 
inatnnna in whioh -tha ph.raaa 1* vaed jn tha ►«>., r.ha rafaranca la 
to nlharal rights in tha Nordhoosa Ounas wildamaaa doaa not Daan 
that "valid axisting rights" do not inoluda riparian rights. 


"Whan the intent of Congress is expraased in ^reasonably plain 
® cou rt must ordinarily treat that language as concluaiva." 

United, ..StatBg y. undarniii sii r.id los. m (eth cir. lat?) 

(citing grif fin -y.. Qsaanic Con t ractors Tnn 458 U.s. 564, S7o, 
102 S. Ct. 3245, 3249 (1982)), Cert, dsn (ad 462 U.S. 906, 107 S. 
Ct. 2484 (1987) , An interpretation contrary to the literal aaaning 
of ^he words is warranted only when " ‘the literal application of a 
statute will produce a result deaonscrably at odda with tha 
intentions of its drafters.'" li.. (guotlng Criff in . isb U.s. at 
571, 102 S. Ct. at 3250 ) instanca, tha MWA should ba read 

to maha adainlstratio n of tha Sylvanla Wllderneea subject to 
plaintiffs' valid riparian rights, as established under state law. 
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U S CiO'vLhr.f.'.LfjT PRiNl IJ.Cj Gf-f^Cu 


lata -^Ji- 


UNITED STATES DiSTR.CT COuHT 

VIOLATION NOTICE 



Ot 1 o<\»« Dobcnpiion 




Of^ Lk Its 1 /ic; 

the. orr-..w.( p 


P«f>iing GO-Bft r> 

Spowamg □ E*&»wvj.'.„ 

D-ji Oftving ___ ir.pr. ir. _ 


AGAINST THIS PCftSGN 


Sueat Aodtau 


XnhA'-k^. 


^ K - ' ’/a - i iij av 


to, i 

, J ^: ! , c iL 


Os'l J • 


Sirxn Oiiia Po» j -a.o . :-i .•.« - 

Mo j Day I Tf 


Driver s ucea»« ti<j or &tn»r . C 

Tb-ij . 0 - - ’■■■ 

VtHICLE DtSCRIPTlON" 


I f.""; 


Tag No. 


l.L 

COURT APPEARANCE 


Coun AOOreaa 


/H f\ /V\i 


A[ iManoalory 
Appaar^nca 


eOcpi 


>uonai 

App^ararrea 


1/ oc> a <» cr>*<.»*>J rc.^. n.^n 
1 P0, tr>« co^aiarei •mtunt tnoon c-i rr^-..- ^ 
2- Appear >n ceuri t' ov* ena p>sc« trtoM 

WlO^n »-^u *.<1. (>« r,.-i(.^«o Cl rOk-.' «. 
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United States 

Forest 

Washington 

14th & Independence SW 

Department of 
Agriculture 

Service 

OCCico 

P.O. Box 96090 

Washington, DC 20090*6090 


Reply to: 1570-1 (LMP) 


Date: 0? JAN 


Subject: Chief's Decision on Review of the Administrative Decisions by the 

Regional Forester on the Ottawa Plan Amendment #1 (#92*09-00-0023 and 
#92*09-00-0024) 

To: Regional Forester, R-9 


In accordance with 36 CFR 217.17(e), I liave reviewed your decisions of October 
23 and 26, 1992, concerning Forest Plan Ainendment #1, Ottawa National Forest 
Land and Resource Management Plan (LRMP) , dated April 20, 1992. This decision 
affirms both of your decisions with the exception of that portion of the 
October 26, 1992, decision dealing with the prohibition of motorized 
wheelchairs. jFurthermore , due to questions raised in the appeal process 
concerning the Forest Service's authority to administer wilderness areas in 
such a way that might affect riparian rights of landowners outside the 
wilderness boundary and the importance of this issue for this and future 
cunendments to the Ottawa National Forest LRMP, this decision expands upon and 
clarifies the Forest Service authority in this regard. 

TTT. Conclusion 

Decision : The phrase “subject to valid existing rights* in the 19S7 

Michigan Wilderness Act is a reference to subsurface mineral rights in the 
Nordhouse Dunes area. The Regional Forester is affirmed on his 
interpretation of the Act and the relevant legislative history and the 
applicability of chat term to the Thralls' riparian rights in the Sylvania 
Wilderness. Even if the VER language applied to the Thralls' riparian 
rights, Amendment #l is a permissible exercise of their authority to 
administer the Sylvania Wilderness. Finally, Amendment #l does not effect 
a taking of the Thralls' property without just compensation. 

Daeision : Motorized wheelchairs, as defined in the ADA, are permitted in 
wilderneee areas. The Regional Forester is directed not to reetrict the 
use of motorized wh&tlchairs in the Sylva.-.ia Wilderner.s and Vo am, end the 
Forest Plan to recognize motorized wheelchair use per section 507(c) of 
the ADA, P.L. 101-336. However, there is no requirement for special 
treatment or acconwodation Cor wheelchairs, motorized or otherwise. The 
Regional Forester's decision to reject the appellant's demand for suitable 
surfaces for wheelchair use within the wilderness areas designated in the 
Act ia affirmed. Tlie Regional Forester's decision to uphold the Forest 
Supervisor's decision to further study how best to provide useable access, 
including access for wheelchairs, is appropriate. 

'This action constitutes the final administrative determination of the 
Department of Agriculture. 
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1996 

C:UM DLATl VE SEPPLEMENI’ 
TO 

WATERS 

AND 

WATER RIGHTS 

1991 EDITION 


Robert E. Beck 
Edilor-in -Chief 


VOLUME SIX 


1994 REFLAC0MI3NT VOLUME 
PART XI - RIVER BASIN AND STATE SURVEYS 

PART XH - GLOSSARY 

MICHIE 
Law Fublishirs 
C»L/OU,OTTESViU.E. ViRClNlA 


Place in pocket of bound tolurnc and recycle previous supplement. 

M1CHIGA^ 


By Vcryl N. Meyers 

Atiorrey. MAa, Meyers. DciVieti & Jones 
Grand Rapids. Michigan 

IV. Natural ^Vate^courses — Streams, Inland takes and Artificial Ponds. 


B. Extent of the Kighls of the Riparian 0»nsr. 

1 Page 427. Add !0 fouNh paragraph: 

Rights of tlie riparian owner are also subject to feUefai regulation under the 
properly clause of the United States Constitution. Stupak-Thrall v, UnUed 
\Siai€s's43 F. Supp. 327 (W.U. Mich. 1994). 


VTIi. Governmental Utguinliun of Michigan WateiTt. 


A. Kegulation of inland Lake I.evcls. 

Page 429. Add to first paragraph: 

Onee a circuit court establishes the nornu! water level of a lake, the court 
has continuing jurisdiction over the lake's water level . .-Imon v. Bany Couhiy 
Drain Cemtn'r. 210 Mich. App. 322. 533 N.W.2d 19 (1995). 


IL Clean Water. 

Page 433. Replace the last sentence m the carryover purograph with: 

T!ic Michigan Department ol Natural Resourcc.s is also the dcsigiiateil agency 
for admimsiciing the i'cdcfai \V.-iut 1‘olhJtion Comtul Act and the Clean 
WiucT Aci. 
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h OhLw' 


S£.KViCt. liANDbOOK 
WASHIHGTOW 


July 1988 

FSH 1909.17 - ECONOMIC AUD SOCIAL RNALV^S HANDBOOK 

Amendment No. 1 


DECEIVED ' 

AUG 1 5 MS 

Ofliw* jjiTiOKiit fCJPfSr 


30. 5 - Definitions . The following are concepts used in this 
chapter"; Ocher applicable definitions are in other chapters 
of this handbook; 40 CFR 1508; FSM 1905; FSH 1909.17, 
section 05; and FSH 1909.15, section 05. 

4 1. Area of influence . A delineated geographic area that 

includes tke population moat affected by past, present, or 
proposed actions of a Forest Service Unit. Depending on 
circumstances, an area of influence may be local to inter- 
national in its scale. An area of influence used in 
estimating economic and social effects of an action is also 
called an impact analysis area. 

I 2. Community cohesion . The degree of unity and coopera- 
tion evident in a community as it defines problems and 
attempts to resolve them. 

1 3. Community stability . A community's capacity to 
handle change without major hardships or disruptions to 
component groups or institutions. Measurement of community 
stability requires identification of the type and rate of 
proposed change and an assessment of the community's capacity 
to accommodate that level of change. 

V 4. Comparison community . A community whose experiences 
with actions are similar to those presently proposed for 
another community and whose experiences may be helpful in 
predicting and mitigating possible adverse effects of the 
proposed actions. 


FSH 8/85 
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fOKEST SERVICE HAIID300E 
WASHIUGrcil 

July 1S86 

FSH 1 709. U - CIVIL RIGHTS H^JiDBOOR 

Take the peraonal parspectlva of die obaerver Into account. 
Obaeivational data ate uaually rich In context and meaning 
and can Increaae the understanding of the possible effects 
of an action. Sucii data are Important sources of information 
for understanding conditions and trends in rural areas where 
other data are limited. 

Procedures for collecting obaervutlonal data are similar to 
first-hand Investigative reporting and require a degree of 
immersion In the community. Increase data credibility by 
keeping careful field notes on eadi event observed; specify 
cime> place, occurrences, persons involved, and ocher 
pertinent details. 

! 33 . ■’ Respondent Contacts . Seek and record respondent- 
contact ijata . Options include the results of interviews, 
surveys, or ocher direct contact methods used to learn more 
about people's attitudes, opinions, experiences, and prefer- 
ences, Keep in mind the following attributes of such data; 

1, Respondents sometimes provide valuable information or 
Insights that ere not available from other sources. 

2, Most of Che data collected consist of attitudes or 
self-reports of behavior rather than actual behavior. 

3, Without use of a random sample, the responses are not 
representative of the total population. 




Office of ManttKemenc and Budget (0Mb) approval is 
for .EfljjfeiAl-SQyeEntaentrsnQDSQfed'surve vs wher e IQ 
or more people in Che pclvace seccor rece ive the sa ute s et of 
ggeatlorva (r SH 13Q9.Pi, ch. 30. aec. 38). ' ^ 


Consider condgctlng surveys when uocial information vital to 
analysla Is lacking and existing surveys by otiier Federal 
agenol^a or State and local governmeata cannot supply the 
d^filr^d Information. 

An interview or questionnaire survey la a good way to get a 
large number of responaea from a croa8~aecj:ipn of the popula- 
tion. Queetlonnarlea are Inexpena'lve to 'administer^ and 
computers can tabulate them readily, whereas Interviews 
provide nore Immediate and detailed information. | Design and 
pilot test the survey Inatrument and obtain Offlce~~Tf 
Hanagement end Budget (0MB) approval (if required) before 
collecting and processing che data. Consult a standard 
eoclal aclence methods text for details on developing and 
administering surveys (or source I, aec. 38.4)./ 


FSll 7/86 
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fOREST SERVICE HAIiDBOOK 
WASHINGTON 

July 1986 

FSH 1709.11 - CIVIL RIGHTS HANDBOOK 

36 . 1 - Civil Rights Criteria for Evaluating Alcernatives . 

Civil rights impact analysis is acontinuing process. As new 
information becomes available, review alternative evaluation 
criteria developed during the analysis and adapt or extend 
them, if necessary. Identified issues and concerns provide 
basis for developing these evaluation criteria. Use an 
alternative that would avoid or resolve adverse impacts and 
prolonged conflicts. 

Alternative evaluation criteria are human values applied to 
Forest Service management; for example, nondiscrimination, 
equality of access, barrier removal, increased employment, or 
the protection of minorities and women. For evaluating civil 
rights effects, consider criteria that reflect widely shared 
values, such as democracy, economic opportunity, local 
autonomy, and “being fair." The following are examples: 

1. Quality of Social Life. An alternative protects and 
enhances the quality ot life preferred by affected residents. 

A high quality of life may include: 

a. An economic structure compatible with locally 
preferred work and leisure patterns. 

b. Management practices consistent with community 
beliefs and values. 

c. An absence of serious contlicts within the organiza" 
tion . 

d. Optimism about the advantages of working for the 
Forest Service. 

2. Organizational Stability . Organizational stability 
depends on the type and rate of population change, the con- 
sistency of changes with local values, and the effectiveness 
of leadership. The best alternative meets local needs. 
Proposed changes are consistent with the local capacity to 
adapt facilities, service, and procedures. Clearly identi- 
fied employee preferences, knowledge of existing trends, and 
evidence of the ability to adapt help to define acceptable 
rates and types of sociocultural and socioeconomic change. 

3. Equitable Distribution of Effects . Not all indi- 
viduals ,~gFoup¥'^ or communities share social effects equally, 
so any alternative is likely to benefit some people and 
negatively affect others. 

An alternative may be socially preferred when the individuals 
and groups that benefit from it also pay most of the direct 
and indirect costs of implementing Che alternative. Accord- 
ingly, it is less desirable if one group benefits but others 
pay most of the cost. - 

The analysis of the equitable distribution of effects 
requires careful study. A positive effect in one location 
may be perceived as negative in another. 
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proposal for a phase-down of niotois on CrooteJ Lake, win: 
we assen are damaging Sylvania's wilderness character. The 
USFS's own attorneys have strongly implied in their legal 
opinions that, under the Michigan Wilderness Act, it would 
be illegal for USFS nai to consider banning motors from 
Crooked. We are planning to rally suppon for UPE C's posi- 
tion bv doing a ma« mailing to all the campers who have 


recently registered at Sylvania. 


li 


^act to Save the I^lanei MTU Student Pugwash 
will sponsor a 5k i 10k Race to Save the Planet on October 
6 in Houghton. The race begins at Tech's Student Develop- 
ment Complex (the gym). Its purpose is to draw anendon to 
the world's numerous environmental problems and lo encour- 
age area residents to tune in to the new PBS scries "Race lo 
Save the Planet" which starts airing that evening at 7 pm on 
Channel 13. Proceeds go to the Copper Country Citizens for 
Recycling. To register, send your name, address, phone 
number, age as of October 6, distance you'll run. and a check 
for $5 (made payable to MTU Student Pugwash) to Oaig 
Waddell, Dept, of Humanides, MTU, Houghton 49931. You 
ca n get more info by calling Craig at 487-2381 or 482-1636 * 


inciudea no reatrictions on motor u;>i;. ALb>i 
aaliboata, includira a canoe with u aail, ui| 
high powered speed boats wilt be legal on Cro>: 
ranking Korest Service official hud the auuucki 
not only would the Forest Service not piwx 
motora, they also would not enforce «x>^tti>< 
snowmobile uae within the wilderness. 

Ue believe that the Forest Service plan s.i 
can't let the Forest Service get away with ii 
reeponsibillty lo protect the wilderness,. ih 
in violation of the Wilderness Act nf I'JSt 
Wilderness Act of 1987. Ue can file 
administrative appeal, and if ti.at fails. >• 
federal court. But both actions will require 
will require a substantial amount of none) - 
alone, we need both your political and financi 


Help us protect the U.P.! 


Address 




Phone 




ra ( 
/• meJaMd i&iacx 

L«Mp4ncona pa.e>n lit); S< 

XMlSonal cenaibWana *i«, at c< 
taad let ta ttHim caUnda/ yaa/ 


I UPtC ^ baaaaVng > mamOM. Uy 
tfa): _ InolWOual Mtmbar (ttoii 

(M); _SanJ*r cnuan tSlJ. 
.aaa, gnaiiy appraetaaA Ouaa an 

II ataen twy an paid. Thank yaul 


I baJong 
gaala. and aooM 
tM MganlaSara 




>;q<nlxalon a 
lAlonnalan m 
til annualty. 


UPEC, P.O. Box 34. Houghton, Ml 49931 


. the t>se 
illegal. Ml 
Lake. A I 
tell UI'EC 


prut. 1 1 1 I 


efc. 


)( 


teu We 
noting their I cgsi 
ir plan is clearlx 
aid the nichigan 
Forest Ser^ ice 
cun take ih<i« to 
cgal counsel, which 
UPEC can’t do it 
•1 support. tPEC has 
eatabliehed & special fund which is dedicated to the protection of 
the Sylvania Wilderness. Your tax deductible contributions to this 
fund will be used exclusively for the protection of the :>)lv 
Vlildernese. Ple a se contribute whatever joo can to protect 
for now and for future generations . ~Pleese 'jQ 
National Forest Supervisor. Davi d Hortoix .u ilie address noted 
balow to lat him know what you think of hi^ Ll“''- Please 
copy of your letter to your federel legislaior » . * 


t Sxivania , 
to Ot tawa \ 


S I lice r e 1 V , . 


Nooprofit Otfuiiadoa 

U.S. POSTAGE 

PAID 

Permil No. 35 
Houghton, Michigan 


These are samples of 
two letters of 
solicitation sent by 
upper Peninsula 
Coalition (UPEC) 
using names and 
addresses acquired 
from Forest Service 
registration forms. 
This violates FSH 
2309 . 19-21. 12f see 
following page. 


David Horton, Forest Super- 
Ottawa National Forest 
East US-2 

Ironwood, Michigan 49338 


, Please add my encla 

dol lars to be used 
wSyivania Wilderness. (UPEC 
Help 


ed , tax deduciublt.- contril 
exclusively for the |.(Otecti< 
.8 a nonprofit S01C3 corporal 
protect the U. P. ! 


Environmental Coalite 
: dedicated to the protectit 
imental quality of the Uppci 


The Uppe 
December 197S 
of the unique 
consider Join 
newsletter, The Upper Peninsula Environment, whi 
keep you informed on issues concerning the U.P. 

□ I would like to support the goals of UPtC 
member. Hy individual membership dues of gio 


Peninsula. Please 
receive UPEC's 
ich wilt help to 
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21.12d 

- /f - 

WILDERNESS NANAGEHENT HANDBOOK 


21.12d - Pcoceaalnq Permit Data . Raw data from petmita and 
raglatratlon codea are procaaaed by Reglona or Poreata. The 
wildecneaa analyaia permit ayatem haa been Inatalled at the 
Port Colllna Computer Center for direct uae. 


21. X2e - Adwlnlaterlnq Reglatratlon Syatem . Hoat data 
needed for management pucpoaea can be obtained from the 
reglatratlon ayatem. Convenient aelf-aervlce procedurea 
can be utilized. Uae Porm PS-2300-32, Vlaltor Reglatratlon 
Card, alnce OHB approval la needed for any other form. 

Refer to ‘Improving Voluntary Reglatratlon through Location 
and Dealgn of Trail Reglatratlon Statlona* by H. E. Peteraon 
(Research Paper lHT-336, 1985). 



21.12f - Dlaooaal of Permlta and Reglatratlon Porraa . 
Promptly dlapoae of all Visitor Permit (ps-2j00-30) and 
Visitor Registration (PS-2300-32) forms as soon as the cur- 
rent year data la extrapolated. Do not release names and 
addresses from the forms to private Individuals, groups, or 
organizations but other data may be made available. See 
PSM 6271 for Preedora of Information Act requests. 


21.13 - Outfitter-Guide Operations . See PSM 2323. 13g and 
2721.53 and the Outfitter ah<i Guide Policy for policy and 
guidance. The Outfitter Operating schedule which will con- 
tain the outfitter evaluation criteria and the speclal-uae 
permit are the principle tools for managing outfitters. 


21.13a - Camps . Outfitter camps must be temporary in nature 
and be located and designed to minimize impact on the wil- 
derness and visitors to the area. Outfitters and guides 
should use natural materials and be self-contained. When 
It Is essential to obtain materials for tent frames, meat 
poles or racks, table frames and other similar facilities, 
the operating plan will state where these materials can be 
obtained. All Improvements must be dismantled at the end 
of each season. The District Ranger, through the Wilderness 
Implementation Schedule, may approve the storage of those 
dismantled facilities at approved locations. The Wilderness 
Implementation Schedule will also describe the size of the 
camp, as well as when It can be set up each season. 
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Congressional Research Service 
The Library of Congress 


Washington, D.C. 


TO: 


FROM: 

Analyst in Netural Resources Polity 
Environment -and Natural Resources Policy Division 

'SUBJECT^- - Wiidemess areas, that have be^ “undesignat^" 

In response to your re<5uest for examples of cases where wilderness areas 
have bee n "undesignated" bv Congress, I have prepared a brief review of three 
such cases. In addition, I have enclosed copies of the public law and 
committee reports for each case. Although tny search has uncovered at least 
three cases in which portions of a Congressionally designated wilderness area 
were subsequently "undesignated,” or underwent boundary revisions, there may 
be other cases in v.'hich minor boundary adjustments were made. While this 
is not necessarily a complete listing of deleted vrildemess, I believe it is fairly 
representative of the types of wilderness revisions that have taken place. 




Betsy A. Cody 





130 


wo AMENDMENT 1909.15-92-1 1909.15.0 Code 

EFFECTIVE 9/21/92 Page 6 of 13 

Major Federal Action . 

...Includes actions with effects that nay be najor and 
which are potentially subject to Federal control and 
responsibility. Major reinforces but does not have a 
neanlng Independent of significantly ({1508.27). Actions 
Include the* circumstance where the responsible officials 
fall to act and that failure to act is revlewable by courts 
or administrative tribunals under the Administrative 
Procedure Act or other applicable law as agency action. 

(a) Actions Include new and continuing activities, 
including projects and programs entirely or partly 
financed, assisted, conducted, regulated, or approved by 
federal agencies; new or revised agency rules, regulations, 
plans, policies, or procedures; and legislative proposals 
({1506.8. 1508.17). Actions do not include funding 
assistance solely In the fora of general revenue sharing 
funds, distributed under the State and L oca l Fiscal 
Assistance Act of 1972. 31 U.S.C. 1221 et seq., with no 
Federal agency control over the subsequent use of such 
funds. Actions do not include bringing judicial or 
administrative civil or criminal enforcement actions. 

(b) Federal actions tend to fall within one of the 
following categories: 


(1) Adoption of official policy, such as rules, 
regulations, and interpretations adopted pursuant to the 
Administrative Procedure Act, 5 U.S.C. 55 I et seq.; 

^^Aties and international conventions or agreements; 
formal documents establishing an agency's policies which 
will result In or substantially alter agency programs. 

(2) Adoption of formal plans, such as official documents 
prepared or approved by federal agencies which guide or 
prescribe alternative uses of Federal resources, upon which 
future agency actions will be based. 

(3) Adoption of programs, such as a group of concerted 
actions to implement a specific policy or plan; systematic 
and connected agency decisions allocating agency resources 
to implement a specific statutory program or executive 
directive. 

(4) Approval of specific projects, such as construction 
or management activities located In a defined geographic 
area. Projects include actions approved by permit or other 
regulatory decision as well as Federal and federally 
assisted activities. (^0 CFR 15 O 8 .I 8 ) 

Environmental Impact Statement . 

...a detailed written statement as required by section 

102{2)(C) of tlie Act. (^u CFR 1508 . 11 ) 
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Saturday, Dec. 16, 1995 
, THE DAILY GLOBE, Ironwood, Ml 



Pinion 


Court’s decision wasn’t based 
on power of wiiderness acts 


The December (Associated 
Press) article, “Court Rules 
Against Property Owners,” was 
not entirely correct. 

Yes, the Cincinnati 6th U.S. 
Circuit Court of Appeals ruled 
against Crooked Lake, Waters- 
meet, Mich., property owners. 
But the court did not base the de- 
cision on the power of the 1964 or 
1987 Michigan Wilderness Acts 
as The AP story told. 

In fact, the court conceded that 
Michigan property rights are 
“probably" protected "anyway” 
under the provisions of the '64 
and ’87 Wilderness Acts, but they 
(the court! did not feel compelled 
to discuss or decide on that basis, 
rather the court agreed with the 


Forest Service that the service 
could empower itself over the 
people and the state of Michigan 
with its status as a sovereign. 

Apparently, the bureaucrats 
view themselves as the king and 
we are the serfs who pay taxes 
and relinquish to the king 
whenever and wherever he pleas- 

It is apparent from this court 
case that even when Congress 
makes the effort to include sav- 
ings language in Saw to protect 
people, property and/or rights, if 
that language and direction does 
not fit the agenda of the Forest 
Service, they will pull out sover- 
eign powers and overwhelm us 
all. 


So why should we continue to 
try to save ourselves from the 
jaws of this ugly domineering 
beast? Because this is our coun- 
try built on and fought for indi- 
vidual freedoms. 

No one should live with the fear 
of having the rug pulled out from 
underneath them at any given 
moment. We are not finished yet 
with this beast and if necessary 
we will take it to the Supreme 
Court. The freedom to own and 
use one's own private property is 
worth fighting for! 

Without property rights, there 
are no human rights! 

Kathy Thrall, 
Watersmeet 


Jo.. 12. I'JOo 


III \l\\ l.tl M.S « 19 


Owners of Lake-Front Property Musi Ask Permission to Use Lake 


Forest Service Rides Roughshod 
Over Private Property Rights 


On ihc hunk., iii 
Cr.H.kod l.uktf. iiL'iir 
WjiL-rsmtivi. m Gi.|>chK: 
County, in ihe l.'ppor 
Peninsula of Michigan, siis 
iIm liny Cabin of Ben and 
Kaihy Riratl. In 1966. Ik’ 


U.S. 


JV^lll^'d properly .ihiiiiing 
ihtf .uuthern poninii ol 
Crooked Lake .Mihoii^h 
ihe lederat uuvernmeiii < 
jcqubiilon of ihe land 
aroused ironcems. lit eom* 
miimeni lo recreation eased 
ihem.ndsoftocalrcMdenis. Btnand 

111 the 19S0<. ..hen ihe 

Fore.si Serv ice recoitimend- 
ed ih Tal land around CriMikcd Lake be 
desigi .. as a wildemcvs area. I.xais cili- 
zens worried. Once again ihe l-ote>l Service 
aiisured (hem dial federal aciion would noi 
affect private property nghis. noting "valid 
existing private nghts" language in the 1964 
M, w„h„r on ihr Woi. 

unJ ch.^praal cj Ihi Mva/ifa.n &al« 



VVildcriH'vs ,\cl aiivl ilU' 
MiihiLMn W.|,k•mv-^^ vi 
III 198?. Congrew crcaied 
Ihe Sylv.iiiia WilJemes^ 
around Ci.x-ked l..ike. 

Ill IW?. Ihe K.rovi 
.Serviee dl.eiged ilv iniiul 
deiiJiDg >hjl prnpeily 
i.uiieiv vuili av ilie Thull. 
iiHild no li.ngei live 


e.l 


l.-ikc 


.Miv'hiaaii l.iw vaiJ iliev 
eoiikt Under Miehigaii 
law. an ounerol lake-Il.^il 
properly — a ' npanan ' — 
ounv ihe surface ol a lake 

— I in coiniium wnh .ill .4h.-t 

tipanans and shares an 
et|ual nghi i» a teasoiiable use nl Ihe enure 
surface of the l.da.’ Dcspiie (be clear prov i- 
sion of Michigan Livv ihai no owner may 
interfere with other ouners'rea&oiuMeuseuI 
the surface of their lake, the Foma Service 
adopted regulations resmcimg ihc Thralls' 
use of Crooked Lake. In faci. before the 
Thralls could use Crooked Lake, they had to 
gel permission. They sued. 


Kviii.iik.iNv. iliv Imi.-.i Vi vise argued m 
tclcr.il disiiKl voiiii ili.ii v.ilid exist lug pro 
s.iic ngnis ' Miiv ..p|iliesl lo iiiiiiiilg elairtls 
Ilu.iigh the eourr rejected ih.ii arguineiii. u 
ink'd lor rbe l-orcsl Service: Tl is wilhiii llte 
poster of Congress under tlie I'roperiv 
(T.ilhC lo >kl ..'ide l.deial l.old as vtildcT- 
ness .iii.l lo ['u•lell. [iie-srve -ind. il iieees- 
sarv lesioie ilk' '• il.leriiess .jujliiy oi ih.il 
i.iiid h> rveiil.iline priv.ne .is well as leikral 
p.opeilv on l.ikes tviihiii a uildeniess .irea. ' 


6th Circuit Rules 
For Forest Service 

rik.- It.s. Conn ol \ppejls lor ihe Mh 
Ciieiiil agreed iiiluig lhal under ihe 
Props-flv Clause the leder.il govcrim.cni 
may fegulaie pnviitepr..perty hv 'laiKling in 
Ihe sbivs ol local gciveninietu. -iltseii wnh a 
dilfereni objeelive Sanl the court 'TTieled- 
eral govcmnieni's (hrruisott rhe Thralls' use 
ivt Iheir land] are sinular lo those of Iloealj 
townships in (varvous Michigan Suprcnie 
Coun decistonsj. except thal the general 
public' in (rhe Thrall] case it the nation al 
large instead of the local cumniunily. and the 


p>ivcer niiw eiiincs Irom a highly panicular- 
i/L'd source the Property Clause, rather than 
froin Ihe slate's inhereni power; “ 

In light of 1 1 the court s disregard for ihe 
ijci ihai only federal land can be made part 
ol a Wilderness .ind only if by Congress, 2) 
Ilk court's evisscralion of ih« "valid existing 
pri'jie nghis" provision of (he wilderness 
ouiv: und 'll Ihc coun’s holding lhal ihu led' 
.'ml govemmeni sail icJotine slale prnprny 
nehis .iikl .i.iiids in ihc shoes of local gov. 
cniiiiL'itI li> regul.ile private propertv : Ihc 
riiialls asked Ihe judges ol Ihe 6ih Cirvun lo 
lehcar ibe case. 

In a Mirpnsing in, we Ihe hih Circini 
..greed, vacaliiig Ibe ihree-jiiJge panel's e.ir 
her decision A ledcr.il ..Homey s.ill.'il ilk 
skcisioii ■■iinprecedeiiied, ■ noinig ih.Ji ii r. 



expand li'deraj .niihoniv over spin esiaic'. 

il i« nol jusi Ihe Tliralis who are .il risk 
I iider ihe court's holding, ihe presence oi 
ledcral land near pnvaie property gives le.l 
end hureaucrnls ihe povver lo regulaie ihai 
propenv under ihc Propeny Clause. lU'i lo 

)usi Us irrpurlani. federal hureaucrais can 
Ignore siaie law m deciding vvhai is a pro- 
tected property nghi 

If the federal govemmem wins regarding 
C rixsked Lake, no property owner anyve here 
near federal land anywhere in the country 
will be safe and slate propeny law will 
become irrelevant. ■ 
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Lrooked Lake ga 

Landowners’ rights as thin as water 


Now that Premdent BUI Clinton 
and fl?e ^jxxbiican Congress haw 
TOwed to be pals and work on the 
people’s business, it would be nice if 
someone in Washington did some- 
thing about the problem of Kathy 
Stv^jak-Thrali 



and her ^ 

neighbors. 

Probably 
the best thing 
the federal 
government 
could do is 
Just go away 
and leave her 
and her 

neighbors 

alone. But, of 
course, that 
isn’t the way govern- 
works. 

On the surfece, the 
problem of Stupak- 



■"Tltey do not allow motorized vehicles." 


ment argue that the properly 
ownere had nothii^ to comply 
about *as long as they an drink 
from the lake." 

Only the minds of bureau- 
; , crals work that way. You own a 
^ house on a lake, it's beat In the 

T famayfor ahno^eOyeare, aiKi 
some govemmeni lawyer — his ■ 
salary coming out of your taxes ’ 
— says your only constitutional 
rigM as a propetty owier is to 
'■ drink file water in the late. 

! Theyappealed,butthetever 
court was upheld. 

So they went tQ the U,S. 

I Supreme Court Don’t believe 
" . } what you hear about the court 

iaaPi»is being conservative. It dechned 
to take the case. 

So now Smpak-Thrall and the handful of 


die said, *No can, no nwpeds. They didn't other no-rights property ownere on Crooked 
ei«n want to allow motorized wl^lchairs. Lake have to hope that Mich^lawnaiie^ 
but I chaUenged ihM because U violates the orpossibly wmeoneinCongresswillfind 


'Dirall and her husband, Ben. is one that AmmcanswithDiabiUdesActNowtheyal- Forest Service's attitude heavy-handed. 


many people would envy. 


low the wheelchairs, but they don't allow 


Ihey own a latere home in the Upper potting in a suitable surface. 


Stupak-Thrall is not going to give up. 

"In die state of Michigan, you own ‘ 


Penmsula. OrigjnaDy, the home belonged to “They even control the airspace. No lakefronl proper^, you are a 
her grandfather, who bought 6 acres on craft is allowed to Dy lower than 2.000 feet terfront property owner. Youa 


Crooked Lake in 1939. 

it was passed on toStupak-Thrall's father, 


over the area. 

"Sailboats aren't penniiled because a sail- 


and in ISfc. to her. On paper, the property is boat hasa pulley ^stem and that is mechan- 

tiers. But ta reidiy, it isnt Not in the sense ical- 


that any proper^ owner would appredate 


“Tlie permit is ilie kicker. We need a per- 


At the root of her problem is something nat frorn a federal agency to go swimming- 1 

thatwouldprobablygladden the heart of any •’ehjse to recognize that they have this au- 


cofls^vatu^oraiviroamentalist 
. In 1987, Con 0 ^ enacted the Michigan 


They haven’t issued a citadoo to me or rights. 


of pan of the subsur&ce of the lake. This ap 
plies only to inland lakes, not file Great Lakes. 

‘Uyou own iOQ^ofUkefro^ property, 
then you own 100 feet in a pie-diaped manner 
of the lake’s subsurface. And the riparians all 
own equally the surface of the lake and have 
equal access to the suiiace of the eadre lake. 

'These, und^ state law, are real property 


Wilderness Act. and Crooked Lake became any of die other property owners. But fiicy arc bghiing this to protect individual 

part oftlieSylvania Wilderness Area because have issued ciutions to our guesu. Tliey gel property rightsbutalso to protect staterights. 
the federal government owned more than 90 aS25-$50 fine. By the third citation, you stand “When something like this h^pens to one 

percent of fiie land around the lake. b^ore a federal mapstraie and can be fined person in Micltigan, it doesnl Just a&ct tha 


6nfiteonehand.hatdngawildemessarea S5.000. 


person. U affects everyone. When it violates 


next door seemed nice, because it meant “My husband got a $25 fine for having a onepeison’srighls.itviolaieseveiyoneelse‘s 
there wouldn’t be any creeping development can of pop in his boat. He also got a warning rights, too. Come hell or lugh water, we are 

to accomrnodateweekenders from cities. ticket for having a snowmobile on the lake not going to let them overwhelm us. We’re 

On the other hand, the fed«al govern- ■when ft was frozen." not going to let a federal agency woitfte the 


to accomrnodateweekenders from cities. 

On the other hand, the fed«al govern- 
ment can be a hossy neighbor. In this case, 
fiiat is quite an understatement. 

The lf.S. Forest Service doesn't allow Slu- 
pak-Thrall to put a motorboat or even a sail- 
boat in the water. If she or her guests want to 
swint, they have to have a permiL 


Arguing that their propetty rij^its had spirit ofthelaw.' 


beenunconsbtutioiially taken from them. Stu- 


Maybe so, and good luck. But as Marie 


pak- Fhrall and a neighbor along the lake filed Antoinette, who would have made a good gov- 


a federal lawsuit. 

But a federal pidgc ruled against them af- 
ter jii-;.ntig a lawyer fr om tljc Justice Depart- 

CKOOKliO LAKB 
North Shore .association 


eniment lawyer had she not been beheaded - 
in tite French Revolution, might have r ' 
Lei them drink water. 


Kaitiy Stq»aK-Thral|. pres. • Ben Thtall. V. Pres. 
2l»»7 CfookcU Lake Bd ♦ watwsmeei Ml 40069 
Ph. (» 6 ) »S-«66 Fm 1906) 358-«« _ 
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intrcKtuction: Distinguished Chairman, Members the Committee, thank you for the opportunity lo testify today. 

My name is Todd fndehar. I am the president of Conservationists With Common Sense, a non-profit, grassroots, all- 
volunteer organization based in Minnesota. We are dedicated to preserving public access and promoting muitiple 
recreationa! use on pubiic lands, vwth a fecial fcwus the Bcaindary Waters Canoe Area Wilderness. 

Summary : There are many experts on wilderness. The Members of ttiis and other committees, agency personnel, 
poJicy experts, ^vironmental activists, the rt^ia and others. Each plays an important roie in the development of 
wilderness policy, but none bear the consequences of perfidy they promote and most are unaccountaWe to the 
public when they fail. 

But there are two other critically important groups of wilderness experts that are missing from the list above - 
pec^ite who live near wilderness areas and vwlderness u^rs. They differ from the other grcHjps in three significant 
ways; (1) They often have valuable ideas since they regularly experience wilderness, unlike many policy makers who 
may never set foot in the woods; (2) They have the least input into the wilderness policy making process of any 
group and they generally have no control over the final decisions; (3) They alone shoulder the negative effects of 
decisions made by others and they have little ability to change those decisions. 

There are at least two major consequences of not including local people and wilderness users in the decision 
making process. First, if their first-hand knowledge and wisdom from a life time of living in close touch vwth the land 
is not used, the result wil! be a substandard management plan. Secorvj without their ‘buy-in’ and a sense of 
owner^ip over the planning product, even the most carefully crafted policies will result In social and economic 
upheaval, polarization, ongoing conflict and poor resource manag^ent - in short - failure. 

As I hope you are all well aware, federal land management is in a state of crisis and the citizens you 
represent are differing because of it. Today you will hear about real people facing real problems - problems created 
in large part by you, the elected officials, and by bureaucrats and special interest groups. I will describe what we 
believe are the fundamental flaws with federal wilderness policy in the BWCAW; 

f 1 ) It JS continuously changing vi^ich damages community stability. 

(2) ft imposes significant human costs on focal people and wilderness users. 

(3) It is based on well-intentioned but poorly written wilderness laws. 

(4) It is sustained by pres^ationist dogma which is not supported by sound science. 

{5) It is overly influenced by an ill-infoimed urban majority. 

{6) it. by its political nature, causes social conflict, 

(7) It is justified by weak public interest arguments. 

(8) It has been poorly designed and implemented by the U.S. Forest Service. 

(9) It fails to adequately address local and regional concerns and by its very nature excludes 
local and regional interests from the decision making process. 

I wll also suggest some ideas for remedying the problems such as supporting a period of research on existing 
alternatives to federal management of wilderness and engaging in a period of intense experimentation with various 
management stiategies based on decentralization and (xivatization. 

My testimony wil! focus on problems and recommendations that are specific to the BWCAW and the U.S. 
Forest Service. However. I think some of our ideas can be extrapolated across the National Wilderness Preservation 
System and across the various agencies charged with managing wilderness. 

1 want to emphasize that CWCS strongly supports having clean, beautiful and natural areas for human use 
and enjoyment. The issue that we are raising is not. “Should there be wilderness?" Rather, we are asking. “What is 
the best way or ways to provide wilderness?" I don't believe that there is a person in this hearing room today who 
doesn't want to pass on our rich natural heritage to future generations, and 1 hope today will mark the beginning of a 
new era of working together to fix our ailing system of federal land management. 

Background Informabon: The BWCAW is the only fed^ally designated wilderness area in Minnesota, 
«xx>mj»ssing abexd 1 , 1 million acres. It is one of two water-based wilderness ar^s in the NWPS wflth over 1 , 175 
lakes, 1 ,500 portage trails. 1 83 miles of hiking trails and 2,000 campsites. ' 

Located on the northern edge of the rugged 3.0 million acre Superior National Forest in northeastern 
Minnesota, the BWCAW is adjacent to the Province of Ontario’s 1 .2 million acre Quetico Provincial Park, vrfiich until 
1994. was a totally non-motorized wilderness area. Nearby is the 200,000 acre Voyageurs National Park. 


1 
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Surrounding the BWCAW are millions of acres of federal, state and county forests, parks and wildlife refuges and 
which provide outstanding opportunities for primitive recreation and solitude. 

While most people believe the BWCAW is a relatively small and unique area, in reality it is only a tiny portion 
on the southern end of the grefeter Canadian Shield or Laurenban Plateau, w^ich is identical to the vast horseshoe- 
shaped geologic region that covers central and eastern Canada and small parts of the northern United States. The 
shield extends in a great semi-circle around Hudson Bay, ranging fr<xn the Arctic coast north of Great Bear Lake in 
the Northwest Territories to northern Quebec arxl Labrador. It covers about 4 0 million square kilometers (about 1 .9 
million square miles) and occupies almost one-half of Canada's total area, which is largely uninhabited and 
undeveloped by man. 

Description of Problems 

1700-1930, A Very Brief History; The Emergence of Federal Land Management in Northern Minnesota: The 

best way to understand BWCAW issues is \Mthin a historical context. The following history is not meant to be 
comprehensive but should provide an adequate framework for this discussion. 

Native Americans inhabited today’s BWCAW area for about 8,000 years before the first white man arrived. 

1 he Voyageurs plied their fur trade through it in the 1700’s. Waves of European immigrants settled the area and built 
roads, homes and businesses, cut trees, and mined ore in the late 1800's and early 1900’s. In 1909 President 
Theodore Roosevelt established the Superior Natlor>al Forest. 

In 1930 President Hoover signed the Shipslead-Newton-Nolan Act which allowed for the expansion of the 
Superior National Forest and placed restrictions on logging and water level alterations. Along with the extractive 
resource activities taking place there was marked expansion in recreational activity. Early entrepreneurs built cabins 
and resorts and began outfitting fishing and camping tripjs. 

1930-1977, Era of Continuous Federal Policy Changes: In 1948 the Thye-Blatnik Act was passed which provided 
for additional federal acquisition of lands. In 1949 President Truman, by executive order, imposed an air ban on 
BWCA overflights which eliminated access to and resulted in the closure of a number of resorts in the heart of the 
3WCA. 


Then came the 1964 Wilderness Act which put most of what is now the BWCAW in the NWPS. The area was 
only included with the clear understanding that multiple uses of frie area would, with restrictions, continue. These 
multiple uses included logging, mining, resort-based tourism, and motorized recreation. The late Senator Hubert H. 
Humphrey, who is considered to be the father of America's wilderness system stated unequivocally: 

“Minnesotans who /iVe near the Superior National Forest Roadless Area (previous name of BWCA) will benefit 
rather than be harmed in any way under the provisions of the Wilderness Bill now pending before Congress. The 
Wilderness Bill will not ban motorboats from the Superior National Forest and any such claim is just a scarecrow to 
frighten people. Nothing in this bill would stop present use of motorboats in the Caribou, Little Indian Sioux and 
Superior roadless areas of northern Minnesota. * 

To underscore Humphrey's commitment to not harm the people of northern Minnesota and to protect multiple- 
use the 1964 Congressional Record shows that when the issue of special exceptions for limited multiple-use of the 
BWCA arose before Congress, some Members questioned their inclusion. Senator Clinton Anderson responded by 
saying. 


"Well, I think, Mr. Secretary, that certain promises were made in this area . .and this committee, as I 
understand it, wants to keep the promises .. Senator Humphrey came to our committee and made a very eloquent plea 
that we live up to the commitments in the Acts governing that Minnesota area . . . The promises we made will be kept. 

In 1 977 Senator Frank Church, who was considered one of the nation’s top conservation legislators said: 

"If any Senator were singled out, it is Hubert Humphrey who deserves the credit for being the father of the 
Wilderness System. If the Congress had intended that wildemess be administered in so stringent a manner, we would 
never have written the law as we did. . . We wouldn't have provided for the continuation of non-conforming uses where 
they were established - including the use motorboats in part of the Boundary Waters Canoe Area... In summary, if 
purity is to be an issue in the management of wildemess. let it focus on preserving the natural integrity of the 


2 
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wilderness environment and to needless restriction of fadlities necessary to protect the area while providing for human 
use and enjoyment. 

1978, Public Good and the Nature of Man-Made Wilderness: The trend of federal government imposed 
restrictions continued with the passage of the 1978 BWCA Wiidemess Act which ended logging and mining, enlarged 
the area, and significantly further restricted rr>otor use. The pr^itical battle was interim. 

On one side were the predominately urban preservationists who had, and still have, an intense desire to 
eliminate man and his works from the BWCA region. They claimed that the creation of the BWCAW was in the public 
interest - that the benefits to the national interest outweighed the costs to a relatively small regional interest. 

But 1he preservationists’ public interest claims received little, if any, scrutiny. Perhaps they should have. Dr. 
William C. Dennis, the Senior Program Officer at the Liberty Fund explains why the public provision of wilderness is 
not in the best interests of the public or the wilderness: 

“Wiidemess protection yields major benefits for a few af the expense of the many. Whatever the general 
benelits of public wiidemess protection, they are far outweighed by the private benefits. Public wiidemess 
preservation, at least in part, is a transfer activity. Even if wilderness preservation is in the public interest, on net. the 
government has done more to destroy wilderness than to preserve H. Public action is an uncertain means to preserve 
wilderness and may well be counterf^oductive. Public means do rn^ always produce public benefits. Finally, the 
proponents of wilderness protection disagree among themselves on such questions as the nature of wilderness, how 
best to manage wild lands, and how much preservation is desirable. Such disagreements make the promotion of the 
public interest through government protection of the wHdemess even more unlikely. Indeed a brief look at the history 
of the public interest aiyumenis on behalf of wiidemess prr^ection turns up what, from the perspective of today, can 
only be called some real embarrassments. 

The lack of validity of the preservationists’ public good arguments, including the wilderness as a religion 
argument, raises conc^ns about the state's involvement in providing wilderness. This does not mean that vwiderness 
is. in and of itself, not virarthwhile. It simply raises the question of whether the federal government, or any level of 
government, should provide it. 

On the other ade of the 1978 battle were the descendants of the original white settle who worked, played 
and raised their families on the land the urban-elite craved. They were iil-prepared to deal with the political holocaust 
that was raining down on them, and there was little they could do as ttiey watched their jobs, cultures, traditions, and 
customs -- in short everything of value to any human community - get stolen from them in the name of a contrived 
Wiidemess. 

Politically weak cultures like ours had to be eliminated or suf^re&sed so that the urban refugees could have a 
place to temporarily flee from their self-imposed lifestyles or worship in their state-subsidized church. Dr. William 
Cronon, the Frederick Jackson Turner Pr<^essor at the Univeraty of Wisconsin at Madison, recently wrote about the 
idea of wiidemess as an artificial man-made construct: 

“Preserving wilderness has for decades been a fundamental tenet - indeed, a passion ~ of the environmental 
movement. For many Americans, wiidemess stands as the /asf place where civilization, that aH-too-human disease, 
has not fully infected the sarih. It is an island in the polluted soa or urban-industrial modernity, a refuge we rrujst 
somehow recover to save the planet. As Henry David Thoreau famously declared. In Wildness is the preservation of 
the World. ’ 

“But is it? The more one knows of its peculiar history, the more one realizes that wilderness is not quite what it 
seems. Far from being the one place on earth that stands apart from humanity, it is quite profoundly a human creation 
- indeed, the creation of very particular human cultures at very particular moments in riumarj history. It is not a 
pristine sanctuary where trie last remnant of an endangered but still transcendent nature can be encountered without 
the contaminating taint of civilization. Instead, it is a prxxluct of that civiHzation ...it is entirely a aMurat im^nffon. 

Thus the battle over the creation of the BWCAW was a ojltural clash between a dominant urban-elite culture 
and a less powerful rural northern Minnesota one. It was a profoundly violent act of aggression, in many respects a 
holy war. which took a teniWe toll on local people. 


3 



137 


Congress Fails The People • Flaws in the 1978 BWCAWAct: As people begin to understand the human 
dimensions of what actually happened in 1978. they often ad<: How could this happen with our system of 
government? Nobody tells it better than the preservationists who did it. 

In their 1995 book Troubled Waters, preservationiste Rip Rapson and Kevin Proecsholdt, detail how BWCAW 
public policy was made by the legendary chairman of the House Interior and Insular Affairs Committee, Phillip Burton. 
Burton was instrumental in passing the 1978 Act. Here is their own description of their late night meetings with Burton 
in which the boundaries of the BWCAW were established - boundaries which are the basis of today’s conflicts: 

“During Burton’s first vodka he let the Forest Service and Heinselman (a leading preservationist) quarrel. With 
the second, he peppered each with questions. By the third. Burton would indicate his decision by outlining with his 
socked light big toe which boundaries were acceptable. Heinselman would then trace the path of the toe onto the 
master copy of the map. Two cigars, innumerable vodkas, and four hours later he (Burton] turned to Rapson and 
asked. “So tell me what all of this has to do with some duck ponds in northern Minnesota. 

Is it any wonder that the BWCAW is in wisis when the policy was made by a drunken autocrat, a 
preservationist and a federal bureaucrat in secret, smoke-filled, late-night meetings? There clearly are better ways to 
make public policy. 

Social, Psychological and Cultural Costs of Wilderness: The 1978 BWCAW Act didn't have much to do with 
duck ponds, but it inflicted severe social and psychological costs on the local people and their communities. They lost 
most of their logging and resort jobs. Their traditional snowmobiling, hunting, camping, and fishing areas were placed 
off limits. People who for generations had toiled to scratch out a living from this harsh land were even denied on the 
area’s few benefits; their outdoor recreational heritage. 

Family resorts, homes and hunting shacks - many built by the backbreaking labor of their owners - were 
bought, dragged onto the ice, burned, and left to sink. People's legacies and dreams were torched in the name of 
wilderness. To this day many cannot bring themselves to visit tf«ir old homesteads. 

Never before had any wilderness area been carved out of a more densely populated and heavily used area. 
This is a critical point. It is critical because it resulted in tremendous social upheaval, loss and grief. Until this is 
acknowledged by the aggressors there will always be an open wound, and Minnesota will continue to be a divided 
state Lynn Laitata, a historian and former resident of the area wrote of the 1978 battle: 

“/ am a refugee from the Boundary Waters WHdemess war of 1978. What happened in 1978 has haunted me 
for 15 years. Explaining my loss, and the grief of the community, is still the focus of my life . . . The battle was never . for 
most of us “locals”, about the development versus protecting pristine nature. It was about defending the communities 
and traditions that had been nurtured from the environment we wanted to protect. Even more deeply. ^ think, the 
battle was about defending the very concept of community against forces of coercion and domination. 

Local people then, as now, were painted as despoilers of the environment. For the past several years letters 
in major Twin Cities newspapers described locals and motor users with words such as “real pigs’, brutal to the^ 
environment", “lazy and wasteful", “violators of the common will”, “obnoxious", and “defilers of the wilderness . 

This is simply the process of dehumanizing your opponent, a process that has been practiced by master 
propagandists throughout history. It is a necessary and useful tool employed by one group of people to wipe out 
another. Historian Laltala noted of the 1978 battle: 

“There are words, like sexism and racism that describe other kinds of prejudice that destroy the humanity of 
their victims. There is not yet a term for the dehumanizing assault we locals experienced. The shock and horror of 
living in Ely in 1978 was discovering how easily one group can wipe out the humanity of another. ’ 

Not much has changed in this regard since then. In my town of Ely the social costs of the 1978 BWCAW Act 
have yet to be studied. I doubt they ever will. A 1992 study done on the human costs imposed by the Endangered 
Species Act by the Department of Interior could very easily describe what many BWCAW area residents have been 
quietly dealing with for many years; 

“Sociological research shows that social costs in timber (substitute; wilderness) dependent communities may 
be heightened by the stereotyping and stigmatizing methods that some groups advocating preservation of owl habitat 
(substitute; wilderness) have employed... particulariy against loggers {substitute: local residents). The combination of 
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economic stress and stigmatization can lead to . . .depression and passivity, drug and alcohol abuse, violence and 
family dysfunction. . .Sociologists regard such situations as life-threatening traumas that can cause maladaptive 
behavior patterns that can be transmitted through families for generations. 

Man Divorced From Nature By Law: The preservationist, bureaucrat, politician, and newspaper man never discuss 
their dirty little secret - the human costs of wilderness. It is no surprise that most discussions of the benefits of 
wilderness focus on its non-human biophysical and metaphysical aspects. Somehow the dangerous dualism that man 
is separate from nature has become ingrained in our society. As Fred L. Smith Jr. of the Competitive Enterprise 
Institute notes: 

I'he ecological apartheid view that we must segregate man from nature is foolish. For a powerful political- 
elite to enforce this eco-theocratic vision on America « morally reprehensible. “ 

Unfortunately the idea of man separate from nature was imj^icit in the 1964 Wilderness Act in which its 
authors attempted to write man out of nature; 

“A wilderness, in contrast with those areas where man and his works dominate the landscape, is hereby 
recognized as an area where the earth and its community of life are untrammeled by man, where man himself is a 
visitor who does not remain. An area of wilderness is further defined to mean in this Act an area of undeveloped 
Federal land retaining its primeval character and influence, without permanent improvements or human habitation, 
which is protected and managed so as to preserve its natural eruditions and which; (1) generally appears to have 
been affected primarily by the forces of nature, with the imprint of man's work substantially unnoticeable: 

One obvious flaw with this language is that there is no longer any part of the planet Earth that is untouched by 
man.'® In the BWCAW Native Americans had lived and trammeled for thousands of years in the BWCAW. In 1918 
a Spanish flu epidemic wiped out most of them and the rest were moved by the government to reservations. Thus the 
v«y v^s paved for the modern urban-elite voyageurs who couldn’t believe their good fortunes at finding ar\ area 
devoid of humans with ready made portage trails and campsites. Our Native American friends enjoy pointing out the 
fact that they have no word for ‘wilderness’ In their language, their closest approximation being home’. Many white 
people who grew up close to the land feel the same. 

A second obvious flaw is that the BWCAW was significantly developed prior to its inclusion in the NWPS. To 
this day the signs of that development are readily apparent to anyone who is even partially aware of their 
surroundings. 

A third flaw is that in the BWCAW there are substantial permanent improvements including portage trails, 
boat landings, developed and maintained campsites, firegrates, latrines, and portage rests. 

A final major flaw is that no one has yet defined what the BWCAW’s -natural conditions" are or how they are 
to be preserved. In fact Dr.Dan Botkin of the Center for Study of the Environment and one of the worlds premier 
resource scientists explains that the BWCAW’s -natural conditions" vary depending on what time period is selected, 

Trie BWCA, which, from the end of the last ice age until the time of European colonization, passed from ice 
and tundra to spruce and jack pine forest. If natural means simply before human intervention, then all these 
could be claimed as natural, contrary to what people really mean and really want. What people want in the BWCA is 
the wilderness as seen by the voyageurs and a landscape that gives the feeling of being untouched by peof^e. 

Thus the 1964 Wilderness Act requires the Forest Service to preserve something that doesn’t exist: the 
BWCAW in its 'natural conditions’. 

Further, wilderness can serve many functions, but it is generally not possible to manage an area for all its 
functions at once. The BWCAW is not a ’no-aclion’ wilderness reserved for scientists, nor is it a conservation area set 
aside primarily to conserve biological diversity. If we are to agree to manage it as a voyageur-era theme park then 
we are admitting that it is a cultural creation - not a pristine ‘wildland’ untouched by man - and we should not try to 
force it to be managed as such. 

Flawed Science. Flawed Dogma - Preservationism’s Shaky Foundations: The idea that nature, if left alone, will 
take care of Itself formed the basis of most early ecology and modern environmental thinking It was wrong. In fact 
nature does not tend towards a balanced or preferred state. It is chaotic and non-equilibrial. As the foundation for 
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scientific theory and popular belief it formed the basis for most laws and international agreements, including the 1964 
Wilderness Act. As Botkin points out this causes problems for resource managers and preservationists: 

"The idea that change is natural has created problems in naturahresource management. How do you manage 
something that is always changing? And of even more concern is the possibility that by admitting to some kinds of 
change, we may have opened a Pandora’s box of problems for environmentalists. The difficulty is simple: once we 
have acknowledged that some kinds of change are good, how can we argue against any alteration of the 
environment? 

"The failure to accept change leads to destructive, undesirable results. It is only by understanding how nature 
works and applying this understanding in our management of nature (or to speak more generally, understanding our 
proper role in nature) that we can successfully achieve our goal: people living within nature, neither poisoning it nor 
destroying its reproductive capabilities. 

Managing Wilderness = Managing People: Local people have deep ties with the land. Severing those ties is 
painful in a way that urbanites who are disconnected from nature cannot fathom. Sadly, many of the people who were 
and are making land-use decisions fail to realize that when you are managing the environment you are really 
managing people. (Of course some people understand this perfectly and it is precisely why they invest so much time 
and energy seeking to control land-use policy.) Dr. Luther P. Gerlach, a professor of anthropology and an adjunct 
professor of public affairs at the University Minnesota addressed the issue of human-environment interactions in a 
1996 interview; 

"If you are managing a resource then you are ultimately managing how people use that resource. You are 
shaping, managing and dealing with their cultural ideas and if you are changing the management system you are 
changing their ideas and managing their social relationships. We doit a lot through law, but there are other ways you 
can do it. You are managing those things which means you’re managing people. 

“But the interesting thing is that most of the people doing the managing are trained in biology. They have the 
Idea that they are managing nature, but they're not They're managing human-environment interactions. Humans 
interact with the environment through culture, its material adaptive strategies and meanings and identities. Humans 
interact with the environment through social organization - through society - that sets up relationships among people 
informed by culture. That’s what they are managing, and now they know it. sort of. 

"A few years ago I was always asked the question: 'An anthropologist? Why are you interested in looking at 
the Boundary Waters or Yellowstone Park? That's what biologists do ' 

The key animal in the equation is the human animal I mean that’s the big actor. It may not be the most benevolent 
actor, but it’s the big actor. 

The key animal i§ the human animal. Not only do the human costs of wilderness policy need to be discussed, 
this Congress needs to search for ways to effect a more humar>e and effective wilderness policy. There is no way to 
turn back the clock and I don't believe most people, even the victims, would want to do that now. But there are a 
number of fair and reasonable things that could be done that would help heal the wounos and insure that the mistakes 
of the past are not repeated 

1978 - 1994, Federal Policy Continues to Change; The passage of the 1978 BWCAW Act was hailed by 
preservationists as the salvation of the BWCAW - it now had its “W" (formal federal Wilderness designation) and it 
was supposed to be safe for all time. But apparently it wasn't. Even though the local people and multiple-use 
advocates retained a small amount of their traditional motorized recreational uses the preservationists’ continued 
their relentless drive for more control. 

in 1992 the three motorized portages on which trucks were used to move boats from one motorized lake to 
another were closed by a preservationist led lawsuit. This action was based on intentionally deceptive language 
planted in Section 4(g) of the 1978 BWCAW Act. Once again the preservationists tell it best in this excerpt from 
Troubled Waters: 

“There were two concealed traps in Dayton’s language. First the burden of proof would lie with those who 
wanted to keep the portages open, not those who wanted them closed. Second, the term ‘feasible ' was a term of art 
in the environmental law field designating something that was pos^t^e from an engineering standpoint • it could take 
longer, be less convenient and even downright tortuous and still meet the court’s definition. 
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"Dayton was relatively sure that Walls had attached a layman 's interpretation to the language, not the 
narrower definition that would be irr^xrsed by the axjfts. ‘X^arx^My. " Dayton recalled, ”1 doubt wt^ther Ron as a 
general practitioner in a small town knew that And I didn’t tell him about 

Closing the portages was a blow ecrwwmically aid sodaily. Many of the people least-able to visit the 
BWCAW were negatively impacted by the decision, but especiatiy hard hit were women, elderly and disabled 
persons, and families. It was also symbolic of the f^ver ending trend of legislative, judicial and regulatory actions 
each aimed at further restricling use and destroying CHir heritage. 

1994 ‘ Present, Forest Service Wilderness Policy InteltectuaUy, Morally Bankrupt: In 1994 the rules changed 
again with the new BWCAW management plan which was unveiled after months of public task-force hearings. 
Unfortunately the Forest Service appeared to have an agenda that didn't include responding to multiple use interests, 
local people or local governments, in a stunning display of institutional arrogance the Forest Service failed to invite 
county Of tribal governments into the task-fwce pro:^^, arvi then they ignored the consensus decisions reached 
during the task force process in favor of instituting, almost letter for letter, the recommendations provided by 
preservationist groups 

Visitor Use Levels Slashed Without Cause: The draft plan reduced quotas by 27% and closed hundreds of 
campsites, entry points and hiking trails. Sailboats artd sailboards were banned. Portage rests were removed which 
increased risks of visitor injury and accelerated resource damage. No new hiking or ski trails were to be developed. 
Day use permits were required as a prelude to future quotas. The maximum group size was to be slashed from ten to 
six thus ending wilderness travel for Boy and Girt Scouts, church groups. Outward Bound programs, families and 
others. Changes to numerous, arcane, arrd deceitful to cover here dramatically reduced visitor use in the BWCAW. 

Forest Service Deliberately Tries to Ban Boy A Girt Scouts, Youth Groups, Church Groups and Families: The 

group Size cut is a glaring example of the Fixest Service being unresponsive to stakehe^ders other thart the 
presevalionists and is symptomatic of a deep rot in the agency. 

Representatives fron^ youth groups participated In good faith in the task force process and spent months 
patiently explaining the ruinous effects that a group size cut would have on their ability to provide youth programs 
The preservationists said that Girl Scouts singing at night arourKj a campfire interfered with wilderness solitude and 
that a group of five canoes on a lake constituted "visual pollution'. Even irt the face of such belligerent anti-youth 
sentiments a consensus was eventually reached to allow youth groups in the BWCAW ,' 

Shortly thereafter the Forest Service announced that they were recommending a group size of sx! In 
essence they decided to eliminate youth groups and families from the BWCAW - not based on ignorance, but on a 
deliberate and calculated basis. Not only was this bad for kids, it had the added effect of destroying what little good 
will and public trust the USFS had (eft.^ 

Forest Service Attempts to Rewrite Part of 1979 BWCAW Act Without Congress: In an act of arrogance and 
deceit, the Forest Service decided to change the 1978 BWCAW Act vwthcxit going to Congress. P.L. 95-495 Section 
4(f) states: 

""That on each lake homeownei s and their guests and resort owners and their quests on that particular lake 
shall have access to that particular take and their etHry shaH not be counted in determining such use. “ (Emphasis 
mine] 


in other words, property owners and their guests did rwt need a BWCAW permit to use the lake ort which they 
lived. This simple and clear provision was accepted arvj understood by property owners who chose not to sell their 
homes or business in 1978 and by the Forest Service for 16 years. But in the 1992 BWCAW Management Pian the 
Forest Service quietly changed the definition that had been operative for 16 years. 

Buried in the back of their huge draft EIS and MP was a new definition which stated that to qualify as a guest 
a person had to lodge overnight. No longer axjld your friend or a family member come over for the day and go 
fishing or canoeing on your lake without first having to get a scarce permit. This devious maneuver on the part of the 
Forest Service will have_^_a huge impact on the number of already very limited number erf day use motor peimits 
available for fishennen.'' 

Forest Service Sued by Counties, Disabled, Outfitters, and Grassroots Groups: A coatitirxi of local 
governments, outfitting associations, CWCS, and a disabled person jointly appealed the Final 1994 BWCAW 
Management Plan in Federal District Court and are awaiting a decision. The lawsuit alleges: 
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Count ! : The Forest Service violated the BWCAW Act and ttie Administrative Procedures Act, and acted arbitrarily, 
capriciously and abused its discretion in limiting visitor use levels in the BWCAW; 

Count il : The Forest Service illegally redefined the temi ‘Gu^’ in order to reduce the number of available day-use 
motor permits. 

Coun t III : The Forest Service violated the American’s V\fith Usabilities Act by making the BWCAW less accessible to 
disabled persons. Their plan calls for removing portage re^, reducing maintenance and not allowing motore to 
remain on boats in the non-motorized zone. 

Count IV : The Forest Service violated the National Environmental Policy Act in numerous ways during the 
preparation of its Environmental Impact Statement. 

Forest Service Harasses Korean War Veteran for Flying American Flag on Memorial Day: 

During the spring of 1 995 a 62 year old Korean War veteran. Dr. Ed Pavek, and his wife were camped on 
Lews Narrows of Basswood Lake in the BWCAW. Since it was Memohai Day they were flying the American flag. A 
pair of uniformed Forest Service employees approached and told them to take the flag down because it didn’t go with 
the wilderness concept. The Forest Service then lied and tried to cover it up. Ever since that incident Dr. Pavek has 
been denied BWCAW motor permits.^ 

Forest Service Entraps and Abducts Canadian Indian Filing Guide: Rural communities, local home and 
business owners, multiple use supporters, loggers and miners, disabled and elderly people, children and families, 
youth groups and v\^r veterans aren’t the only victims of our federal government’s wilderness policies. 

The First Nation band of Indians in Ontario pleaded with preservationists and Congress for the ability to 
continue using motorboats to guide fisherman on the American side of the giant Lac La Croix - their only means of 
survival. The American side is essential to summer fishing success because it is protected from heavy winds and is 
where most of the good fishing can be found. Even though Ontario had no restrictions on motor use the Band’s pleas 
were ignored and a non-motorized wilderness was callously Imposed on the American side. 

There were two results. First, in the late 1970’s and early 1980’s the USFS and the Indians both began 
carrying guns and issuing threats. Eventually two U.S. officers, operating undercover booked a fishing trip and hired 
a Canadian Indian guide. Eugene Ashawe. After spending two days trying to get Mr. Ashawe to take them on the 
American side in his motorboat he finally consented and they arrested him. The officers handcuffed and flew him to 
Duluth, Minnesota. Apparently after realizing that they had illegally abducted him the Forest Service dumped him. 
penniless on the streets of Duluth to find his way 200 miles back home.^ 

Forest Service, Preservationists, U.S. Congress Destroy 300,000 Acres of Paddle-Only Canadian Wilderness: 
The second result was that the abduction of Ashawe so angered the Indians and the Canadian government that in 
1994 they opened one third of the Quetico Provincial Park wilderness to motor use by the Band over the protests of 
the same preservationists who excluded the Indians to begin vwth. Float planes and speedboats riow ply much of the 
Canadian side of the shared international border wata^ of the BWCAW, making a mockery of the idea that a non- 
motorized vwlderness area remains on the border. The big preservationist groups and their elected officials who 
ignored the pleas of the First Nation Band in 1978 and smugly thought only they could protect wilderness are now 
solely responsible for the loss of 300,000 acres of pristine paddle-only wilderness.*^ 

Outfitting and Guiding Industries Harassed and Lied to by Forest Service: Another group of people who are 
continually having to deal with an arrogant, unresponsive and oppressive Forest Service bureaucracy are local 
outfitters and guides. Most outfitting operations are small, family-owned businesses located in wilderness edge 
communities. Few other groups are as regularly harassed, lied to, threatened by, and exposed to more inefficiency 
and inflexibility from the federal government as are outfitters.^’ 

While there are numerous examples a February 7, 1997 incident between outfitters Dan and John Waters and 
Forest Service District Ranger Bruce Slover serves as an illustration of the general problem. The Forest Service 
announced more changes that were unclear and that further complicated an already ridiculously complicated permit 
system. When Dan Waters asked for clarification he was denied Information and threatened with the loss of his 
Cooperators agreement wliich is essential to their business.^ 


Forest Service’s BWCAW Permit System Fatally Flawed: The Forest Service is vwongly denying public access to 
the Boundary Waters due to continuous quota cuts and a totally dysfunctional permit system. The Forest Service’s 
Duluth office, which created the system, has done nothing to fix it. 
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Everyone, even local Forest Service personnel, knows permits are being reserved and not used. 
Campsites and parking lots are empty but no one can get a permit. Something doesn’t add up. We have records that 
show relatively large parties with multiple permits reserved for the same day and entry point, even though only one 
permit is needed for the entire party. Other times we have found tiiat one individual has several permits each for 
different entry points on the same day. We have found Individuais have bought up permits with no intention of ever 
using them, considering their nine dollars well spent as a means of “saving the wilderness”. 

The general public, outfitters and guides depend having an fair and reasonable permit system. The 
Wilderness Act requires that wilderness be administered far “the use and enjoyment of the American people”. The 
American people are being denied use and enjoyment because of an inefficient government agency. Outfitters and 
guides, indeed the entire wilderness dependent sector of our economy, depend on having a functional and fair permit 
system. It is hard to believe that the Forest Service can’t provide a functional system. It cries out for Congress to 
investigate and fix this problem. 

1997 - Present, The Future - More of the past? The relentiess march for more restrictions on land-use and 
increases in the amount of land designated in northern Minnesota as wilderness, biosphere reserve, biodiversity 
corridors, buffer zones, heritage corridors, wild and scenic rivers, wetlands restrictions, international cooperative 
parks, and more is in full swing at this moment. Two programs that exemplify this on a grand scale are: 

1. ) Minnesota Ecosystems Recovery Project, Wildlands Project: A radical program \Miich would restructure the 
entire socio-economic system of northern Minnesota is being implemoited by the Minnesota Ecosystems Recovery 
Project (MERP). MERP wants to place 5.5 million acres of additional land under wilderness or biosphere reserve 
designations.^ Known as the Minnesota Biosphere Recovery Strategy (MBRS) it will dislocate people living in their 
core areas.^^ 

MERP has among Its advisory board members the Direcacw of Development of the Friends of the Boundary 
Waters Wilderness and Sierra Club Director Dave Foreman \Mio founded the radical EarthFirstl . Foreman also co- 
founded The Wildlands Project, an extreme program for placing 50% of the U.S. land mass under wilderness or 
biosphere reserve designation.^ To understand the ttireat posed to Individual freedom and liberty by these 
organizations one only needs to read the Foreman’s Wildlands Project Mission Statement; 

To achieve this end, human civilization must be radically restructured, vast stretches of land must be 
reprimitivized, roads must be ripped from the /andscape, and human populations must be forcibly relocated. 

2. ) Boundary Waters • Voyageur Waterway, A Canadian Heritage River: The Ontario Ministry of Natural 
Resources is now proposing to link three provincial parks, the BWCAW, various state parks and Indian reservations- 
a total of 17 different land use designations - along a 250 km stretch of the Minnesota-Ontario international border 
from Lake Superior to Lac La Croix. The project, known as the Boundary Waters -Voyageur Waterway (BWVW), is 
an attempt further centralize management of large land areas under international control. 

This plan looks at the opportunities and challenges that exist south of the international border. Management 
actions are aimed at. . .examining the potential for designating existing parks as an international cooperative park with 
agencies in the state of Minnesota."^ 

The BWVW is not an isolated project. It is part of a much larger scheme on the part of the international 
environmental and governmental communities to control land. 

The BWVW under the Canadian Heritage Rivers System establishes another link in a chain of national and 
international protection initiatives, such as: The Binational Program to Restore and Protect the Lake Superior Basin, 
the Alexander MacKenzie Voyageur Waterway, and The Lake Superior Water Trail.’^^ 

General Observations: This small sample of issues is part of a mudi bigger universe of similar ones. Here are 
several observations on the challenges posed by federal wilderness policy. 

(1) Continuously chanaina federal policies hurt community stability: Since 1930 there has been literally 
hundreds of federal laws passed, major agency regulations, federal court decisions and even a Presidential Executive 
order affecting the BWCAW. This ever changing and more restrictive tide of government regulations has hurt 
communities which need stability to thrive. 
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(2) Wilderness imposes huge human coste : Never before has a vwldemess been created out of a more 
heavily used and den^y popul^ed r^ion tian the ffiAKIAW, TTie human costs have be^ staggering aid no one 
has had the guts to talk about it or deal with it. 

(3) Well-intentioned but dooiIv wri^n wild^ic^ law; The 1 964 Wilderness Act and the 1 978 BWCAW 
Act , while well-intentioned, were severely flawed. The 1964 Act tried to write man out of nature by codifying a 
destructive philosophy of dualism - man apart from nature. The 1 978 Act was the worst sort of example of the 
tyranny of the majority. Documented stories of pc^ttical fawcKit!^ and late night, smoke-filled backroom dealmaking 
between a drunken autocrat, preservationists and bureaucrats paint an ugly picture of democracy gone awry and 
resulted in a social disaster for our community. 

(4) Wilderness preservation is based on faulty science; The very concept of preservation presupposes that 
there is some preferred state of nature that is to be protected. New understandings from the science of ecology have 
desbxjyed the steady-state and balance-of-nature views and have shown that natere is in chaos and tends to no 
steady state. 

(5) IH-lnfoinied urban populations havino nroative effect on natural resources oollci^: 

Lack of information among urban populations about tee environmental, economic and social consequences of 
federal land-use policy makes it possible for well-funded organizations to engage in public relations campaigns to 
mold public opinion to teeir liking. This in turn effects the direction of puWic policy. This needs to be addressed or we 
\Mll have a catastrophe on our hands as an urban population that is ino'easingly alienated from the realities of natural 
resource issues supports more irrational land-use pollcies- 

(6) Preservationists’ public interest claims dubious at best Claims on behalf of the public interest for 
wilderness pre^n/ation are highly inflated while the ccmcept erf what actually constitutes the public interest is ill- 

defined. 

(7) Lack of local solutions to local probtems created bv vwlderness: Most wilderness issues are primarily 
state, regional ca* local in n^ure yet the pec-ple most direcUy affected have the least cemtro! over policy decisions. 
Local, state and tribal political processes and their outcomes will have a much greater chance of successfully 
resolving people's problems than wilt decisions handed down by unaccountable and often ill-informed bureaucrats and 
politicians in Washir^ton D.C. 

(8) Poor quality federal management bv Forest Service: TTie Forest Service is inefficient, unaccountable, 
inflexiWe, distK>nest non-re^nsive to local and regional concerns, and too easily Influenced by Wa^lngton-ba^ 
special interest groups. They are becoming more centralized while many other institutions in America and around the 
world are becoming less centralized. Top-down, one-size-fits-all policy has failed in the Boundary Waters. 

Recommendations; Given the failures of our past wilderness policies, today's new fiscal and political realities, and 
the American people’s love for wild, healthy, and unpolluled landscapes {regardless of their statutory designation), we 
need to rethink our approach to designating and managing wilderness. 

Regarding new wilderness designations, they should be much more carefully considered than in the past and 
the acceptance of local people must be obtained prior to any new designations. Regarding the ownership and 
management of existing wilderness areas, we first recommend that Congress initiate a study of existing management 
arrangements for complex and ecologically sensitive areas that are not owned and managed solely by the federal 
government. Some of these options have already been tried. This will help avoid having to reinvent the wheel wh«i 
developing alternative resource management strategies. 

Examples of these are the Upper Delaware Council, the privately owned R Ranch Wilderness, the privately 
owned Hawk Mountain Sanctuary, the Nature Conservancy’s Kern TOver Preserve, and the National Audubon 
Society’s Paul J, Rainey Wildlife Sanctuary which is off-limits evoyone - even birders - but were the NAS does its 
own oil drilling. Th^-e are many oth«- examples of highly successful non-federal management of sensitive ecdogteal 
areas. 

We v« 3 uld also reoommend imm^iately initiating a number of pilot projects that would test alt^native 
management strategies. An intermediate step may be to create a commission to categorize and recommend 
wilderness units for participation In the pilot project program. Which option or options will work best is hard to say and 
wii! fM-obably vary by wilderne^ unit. But to ign<ve the present dismal state of wrilderness management and fail to 
experiment with new options would be irresponsible. 
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Option 1: Decentralization of Wilderness Management: There are many possible configurations for 

decentraSized management. If the political management of areas is to ccmtinue, as a general j^inciple we 

recommend devolving ownership and control to the lowest level of goyw^nment that has the desire and resources to 
handle the Job. 

(A) Local Government Ownership and CCTitiol: The BWCAW is completely contained in three northern 
Minnesota courtiGs. These counties have a proven track record of successfully managing large environmentally 
sensitive natural resources. For example, m Septwnber 1^5 re6ear<rf5er Donald Leal of Wie Political Economic 
Research Center (PERC) published the results of his study which compared timber management of county 
governments with that of the Forest Service. Of ^rarticular interest were his findings regarding the St. Louis County 
Land Def^rtment in Minnesota. Approximately 33% of the BWCAW Is in St. Louis County.^ 

The Forest Service and St. Louis County each manage about 1 .000,000 acres of timber in northeastern 
Minnesota. The forest lands are rated as having amilar timber gnwwng potential. Both are required to provide public 
recreation and protect wildlife habitat and water quality. Yet over the 1990-1993 period, the county earned more than 
$2,000,000 from timber sales while the Superior National Forest lost over $5,000,000 from its timber sales. An 
independent ^vircximentei audit rated the county slightiy better in protecting water quali^ than the Forest Service."*’ 

The northern counties have successfully completed eleven river management plans, effectively obviating the 
need for federal Wild and Scenic River desigrrations. The management plans were developed by river management 
planning councils comprised of local residents, local governments, state government, Forest Service and other 
stakeholders. The plans were all completed on time, on budget and with virtually no controversy. Clearly, in some 
instances local citizens and governments can effectively manage ffierr sensitive natural resources. 

(B) Stale Ownership and Control: Congress has already considered legislation that would transfer 

authority fcr s^e types of fed^i lands to the states undoubtedly it will consicter more in the future. But we 

have some concern that replacing one version of a central planning authority (federal government) with another (state 
government) may just shift the problems and ncft actually resolve them. 

(C) Federal Owmershio and Joint interoovemmental Management Control: 

Representative Jim Oberstar and Senator Rod Grams each introduced innovative legislation in the ICW'" 
Congress that would have created an intergovernmental management council comprised of local, state, and tribal 
elected officials and the Forest Service to devetop, implement and oversee the BWCAW management plan. A 
similar council, the Upper Delaware Council, has worked very well on the Upper Delaware Scenic and Recreational 
River. 


Unfortunately their proposal was met with hysteria by the big national environmental groups and some 
politicians and bureaucrats. They all feared any shiftir^g of povirer frcwn Washington D.C. to state or local 
governments, rriainly I believe, because they have more control at the federal level. These are the people 
understand and practice the principle that managing resour<^ really means managing and controlling people. 

(D) Wilderness Trust Funds: Randal OToole of the Thoreau Institute recommends that Congress create 
separate trust funds for each state wth large acreages of designated wilderness. All designated wilderness acres and 
ail wild and scenic rivers would be managed by the ap^priate fund, vrith the federal goverrvnent retaining owmer^ip. 
But management conffoi would reside with Boards of trustees appointed by the Secretary or elected by wilderness 
users. The fund would keep alt user fees collected from wnldemess and river users. 

O'Toole claims this would result In a number of benefits including higher quality recreation opportunities; 
higher revenues to counties; better environmental protection because land managers will have positive incentives to 
protect the wilderness resource; local residents will have more say over how puWic lands are managed because users 
- who in most cases will primarily be local - vwH elect the boards of directors who will oversee the wilderness. The 
only losers will be the bureaucracies that oversee public lands.'*^ 

(E) Local Input Into Federal Resouree Manaoem^-it Pl^s: Draft legislation being pref^red by Senafex 
Lany Craig encourages local solutions to federal land management issues developed by local citizens of diverse 
interests. It would require the Forest Service and the BLM to take special rrotice of planning alternatives proposed by 
independent commitiees of local interests, such as ffie Ojincy Library Group or the Applegate Partner^ip. It directs 
agencies to include alternatives developed by these independent committees in the EISs or EAs which accompany 
the preparation, amendment, or revision of resource management plans. 
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Option 2: Private Conservation of Wilderness Areas: Some people argue that private ownership of 

wilderness areas may be the only way to truly preserve ttiem in ttie long run. Roderick Nash, in his book Wilderness 
and the American Mind wrote: 

“It has occurred to others that the need for the wHd is a transitory, frontier-related enthusiasm that Americans 
will outgrow... Changing ideas and values replaced the wUdemess hatred with wilderness preservation, and ideas 
could change again. 

Wouldn’t it be preferable that when the fickle wirxls of pdibcal change blow against wilderness to have as 
much as possible in private ownership? Others, like Dr. William Dennis, believe that the state is not a good means to 
promote either religious or secular salvation as today’s preservationists would have us do; 

“Considering this brief history of the strange arguments for tiie public provision of wilderness, should we not 
expect the preservationists to be more modest in their claims today? Is it not at least plausible that the 
‘disestablishment’ of wilderness might bring with many of the benefits that came to Connecticut with the 
disestablishment of religion? 

Joseph Sax and his friends could promote wildemess preservation as one of the many good achievements of 
modem civilization and would no longer have to promote their position after the manner of true believers. The various 
sects of ‘preservationists' and developers’ would stop spending scarce resources on the unending and increasingly 
strident battle for the political control of the wilderness, but instead could cooperate in the discovery of new ways to 
provide wilderness through private means. 

Privatization could take place in at least a couple of ways; 

(A) Competitive bid or auction 

(B) Give away to qualified organization 

Conclusion : In conclusion, there are serious problems with the federal government's management of the Boundary 
Waters wilderness. People and wildemess are suffering. Decentrdization and privatization strategies need to be 
experimented with. Statists vwit argue that private and local Interests can’t be trusted, that they would rape and 
destroy the wilderness. 

This arrogant, illogical, fear-based argument disregards the change in public attitude towards the 
environment, especially wilderness. It also ignores the successful conservation record of local and state governments 
and the spectacular record of private initiatives suc^i as those of the Nature Conservancy and the National Audubon 
Society. The voices of status quo and fear must be rejected. This Congress must show leadership, creativity, 
compassion, and vision to save our wilderness areas. 

Better management of land means better government for ttie people. Better government is smaller, less 
intrusive and closer to the people, which, in the end means more freedom and liberty for everyone. 

Thank you. 
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Following are examples of how the Bureau of Land Management (BLM) is 
using the Wilderness Act of 1964 to prevent the California Department of 
Fish and Game (CDFG) from conducting wildlife management activities 
on lands designated wilderness by the California Desert Protection Act 
(CDPA). 

The Act states clearly in Title I, Section 103 (f): 


“Fish and Wildlife Management — Management activities to 
maintain or restore fish and wildlife populations and the habitats 
to support such populations may be carried out within wilderness 
areas designated by this title and shall include the use of 
motorized vehicles by the appropriate State agencies.” 


The BLM Wilderness Division does not acknowledge this paragraph and 
continues to insist motorized vehicle use should be prevented at all cost 
and that management activities, such as building or maintaining 
guzzlers, should not be allowed in wilderness. 

The House floor debate over paragraph (f) was lengthy. Construction and 
maintenance of guzzlers, springs, tinajas, and other wildlife management 
activities were debated for hours. The result was a unanimous vote for 
paragraph (f): Ayes - 360; Noes - 0. 

Why does the BLM continue to restrict the CDFG when Congress 
unanimously agreed the CDFG should continue this successful program 
of water development and maintenance in support of California wildlife? 

(Items 1 and 2 reported in oral testimony on April 15, 1997.) 

Item 3 Oroconia Wilderness- April 8, 1995 

The Department of Fish and Game wanted to make a needed 
repair at the Fay Dee Big Game Guzzler in the Orocopia 
Wilderness. The Bureau told CDFG it could not use 
motorized vehicles in this wilderness. There is an existing 
dirt road to this guzzler and for years before the California 
Desert Protection Act was passed we routinely used this road 
for guzzler access both for maintenance and regular April 
and October inspections. 

Since this particular repair would take place during April, a 
routine inspection month, and we would use a previously 




149 


Additional Comments 


Page 3 


approved access route, I argued there should be no reason to 
attempt to deny us access. The BLM relented somewhat by 
saying we could use the existing access route, but insisted 
the CDFG use only one vehicle and one trip with that vehicle 
to transport workers to the guzzler. Those CDFG employees 
not fitting in the one truck would have to walk to the work 
site. The BLM Riverside District Office told me a ranger may 
be dispatched and a citation could be issued if we exceeded 
the one vehicle limit. 

The threat of citation worked and a CDFG employee said he 
would not drive a second vehicle into the Orocopia 
Wilderness because he did not want a ticket. We accessed 
the wilderness that day with only one vehicle. Eighteen (18) 
volunteer employees rode to the work site by standing up in 
the back of that one truck. By State law, all employees must 
be seated and belted when riding in a vehicle on the job. The 
BLM put CDFG employees at risk of unnecessary injury by 
dictating that only one vehicle be used to access wilderness. 

Motorized vehicle use is specifically granted by Paragraph (f) 
of the CDPA. Why does the BLM feel it has to control CDFG 
access? 

Item 4 Panamint Range WUdemess Research 

From: Dr. Vernon Bleich of the CDFG Bishop Office 

BLM Wilderness Specialists from the Ridgecrest office have 
commented on the negative impact of mechanical research 
cameras (solar/battery powered - infrared triggered) being 
present in wilderness areas and how wilderness users could 
be disturbed by the cameras. BLM made the same comment 
about the presence of an investigator studying mountain 
sheep in the Panamints. Ultimately, BLM decided cameras 
and an investigator were consistent with the research, but 
the depth to which BLM wilderness advocates pursue 
“impacts’ is absurd. 

Item 5 Replacement of Aging Water Storage Tanks or Major Repair 
at Existing Guzzlers 

At a meeting in Barstow on June 25, 1996, the BLM stated 
that just to replace the water tanks at an existing guzzler 
could require an Environmental Assessment. When a 
system fails it needs immediate repair. Wildlife cannot wait 
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three months to a year while the paperwork gets put in the 
“hold” basket. Past experience indicates the Bureau doesn’t 
have the manpower or drive to complete an Environmental 
Assessment in a timely manner. An Environmental 
Assessment was most likely written before the guzzler was 
constructed. Why would another paperwork struggle be 
needed to simply replace failing tanks? 

Item 6 New Guzzler Construction 


At the June 25, 1996, Bighorn Project Planning Meeting in 
Barstow the BLM El Centro Wilderness Unit stated: “New 
guzzlers may require a full Environmental Impact Statement 
and approv^ may be denied even then”. A CDFG biologist 
inquired about construction approval for several guzzlers in 
wilderness and was told “that process would take at least a 
year and the answer would sdll be no.” BLM said under no 
circumstances would there be any structures built in 
wilderness. It appears the BLM wilderness specialists 
have made their decision not to consider wildlife 
management proposals from the CDFG. 

Item 7 June 25. 1996 - BLM Barstow Office 

The BLM Wilderness Specialist from Needles told CDFG 
biologists that she would like to see CDFG employees park 
outside the wilderness and then hike into the wilderness to 
accomplish their wildlife tasks. She reasoned that this 
would allow the existing vehicle route to reclaim in time 
(even if it took a great many years) and then that wilderness 
access road would truly be wilderness again and the CDFG 
would have no access to the area. 

This same Wilderness Specialist told a CDFG crew 
attempting to repair leaking plumbing at a guzzler that 
disturbing the vegetation that had grown around the 
plumbing would not be allowed because that would impair 
the resource. The only reason that plant grew there was 
because of the broken plumbing! 

Item 8 Burro Access to Bighorn Watersources 

From: Dr. Vernon Bleich, CDFG Bishop Office 

Dr. Bleich requested that burro access be restricted from 
clearly documented traditional “Bighorn water” during our 
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current severe drought conditions. This restriction would 
require building a temporary fence around the water source. 
The Ridgecrest BLM office stated to Dr. Bleich; “ If the sheep 
die, so be it . It is the natural cycle of life and BLM manages 
wilderness areas as natural ecosystems.” 

Burros are an exotic species that are certainly not natural to 
the California desert. They compete for food and water with 
bighorn sheep. They will urinate and defecate in a 
watersource. They pollute it for other wildlife and will 
destroy or devour the vegetation around that waterhole. To 
suggest that they are part of the natural ecosystem is 
absurd. We may have to make allowances for burros by law, 
but to let them destroy a historical bighorn watersource is 
criminal. 

The BLM continues to threaten the CDFG regarding motor vehicle access 
and insists the CDFG must notify the Bureau of every daily management 
activity that will require CDFG vehicle access in wilderness. It seems 
every time the CDFG notifies the Bureau that it will be entering 
wilderness to conduct wildlife management, the Bureau finds a reason to 
deny or limit CDFG access. 

The Bureau’s consistent heavy-handed attempt at controlling the CDFG’s 
wildlife management activities requiring the use of motorized vehicles is 
based upon interpretation of the Wilderness Act of 1964. While the 
Wilderness Act denies motorized vehicle use and the addition of man- 
made structures, the California Desert Protection Act in Title 1, sec. 103, 
(f) clearly intended for these activities to continue in wilderness 
designated by the CDPA. 

I hope that someone from this Congressional body will help me explain 
the Fish and Wildlife Management provision of the CDPA to the Bureau 
of Land Management. 1 believe that if Congress does not help us explain 
the intent of the Fish and Wildlife provision to the Bureau, the Bureau’s 
Wilderness Specialists will continue to deny future wildlife guzzler 
development and motorized vehicle access needed for these activities. 1 
would be happy to consult with anyone willing to help me resolve these 
wilderness issues. 

Thank you for your attention to this matter. 

Richard A. Conti, Jr. 
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Per House Rule XI, clause 2 (g): Neither I nor the Society for the 
Conservation of Bighorn Sheep have received any federal grant or 
contract during the current fiscal year or either of the two previous years. 
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SOCIETY/or the CONSERVATION of 

BIGHORN SHEEP 

California Non-profit Corporation Registry #499685 

PO Box 801 La Canada, CA 91012 
(213)256-0463 

Information Sheet 

The Society for the Conservation of Bighorn Sheep (SCBS) was founded in 1965 and is the only 
organization in California who is solely dedicated to restoring a natural resource that suffered a 
98% population decline from the Gold Rush until 1877, when California’s legislature declared 
bighorn sheep as a Protected Species. 

Our mission is habitat improvement in the California deserts; On State lands. Federal lands, 
military bases, and mitigation areas. We build guzzlere, improve springs, clear tenajas, eliminate 
non-native tamarisk, and remove rubbish. 

SCBS administers the Volunteer Desert Water and Wildlife Survey (VDWWS) for the California 
Department of Fish & Game (DFG) under a Memorandum of Understanding signed in 1969. We 
raise funds, plan projects, and work alongside DFG’s Habitat Biologists and Wildlife Biologists 
on all major projects, such as construction, maintenance, and repair of over 70 Big Game 
Guzzlers, which cost an average of $10,000 in materials and services. These guzzlers catch, 
hold, and dispense up to 4500 gallons of water each to resident insects, birds, reptiles, and 
mammals. 

SCBS has no paid staff. To perform our mission, we rely on an extensive volunteer network that 
ranges from Alaska to Maine and all points south. Our habitat improvement project mailing list 
for 1996 included 1300 volunteers and members. In the past 10 years, our volunteers have 
driven a minimum 1,000,000 miles and have logged at least 80,000 man-hours, all on weekends 
or spare time, for projects and for wildlife studies. 

SCBS has been reversing Bighorn population decline by funding studies, improving habitat, and 
re-introducing them to their historic ranges in accordance with DFG’s Bighorn Management Plan 
of 1968. Their population has increased almost 80% since then. 

The Desert (Nelson) Bighorn population had recovered sufficiently by 1987 that SCBS promoted 
legislation to permit limited hunting of them while leaving the California and Peninsular 
subspecies on the State Protected Species List. 

Today, major obstacles to bighorn recovery include: 

• Low birth rate 

• High infant mortality 

• Increasing predation rate 

• Domestic livestock diseases 

• Feral burro competition in the same ecological niche 

• Habitat loss 

• Shrinking aquifer 

• Interstate highway system 

• Federal laws 
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Testimony of 

David L. Brown, Executive Director, 

America Outdoors, 

before the Subcommittee on Parks, Forests, and Lands 
of the Resources Committee 
United States House of Representatives 
April 15, 1997 

Thank you for giving me the opportunity to provide you with the views of America Outdoors and 
America’s outfitters and guides. America Outdoors and its affiliate members represent more 
than 1,400 outfitting businesses operating in forty states. Our members provide diverse 
recreation experiences to the general public including whitewater rafting, horse pack trips, 
fishing, canoeing and kayaking. Our outfitter members operate in a number of wilderness areas 
managed by the Bureau of Land Management and the USDA Forest Service. 

In the traditional sense, outfitters have been operating in wilderness since the days of Lewis and 
Clark and Jim Bridger. The presence of outfitters in wilderness predates many of the modern- 
day forms of wilderness recreation that are embraced by agency managers and the public. 
America Outdoors recognizes that wilderness outfitters must be extremely sensitive to the 
environment and respect the rights of other users to operate successfully in wilderness. 

My remarks today will focus on opportunities to access wilderness by that segment of the public 
that does not have the time, the skills or the equipment to safely outfit their own trips. We 
believe that maintaining recreational opportunities for the outfitted public while maintaining the 
primeval character of wilderness was a goal of the Wilderness Act of 1 964. 

At the outset, please let me say that in my discussions with outfitters in the preparation of this 
testimony there were many compliments to agency managers in the field regarding their 
perspectives and management of wilderness resources. Region 1 of the USDA Forest Service is 
identified often by outfitters as a model for wilderness management. In citing the emerging 
problems that we see in wilderness management, I want to be sure that we do not overlook the 
important contributions that many in public service make in fulfilling the mission established for 
them by Congress and the Wilderness Act of 1964. 

On the other hand, many outfitters do see some alarming trends emerging in many wilderness 
areas that threaten the viability of quality outfitted services. I will briefly outline those concerns: 

1 . We believe a bias is emerging in many wilderness areas against that segment of the public who wish to 
experience wilderness through outfitted services. This bias is manifest in the revisions to management 
plans where party sizes and use levels are being reduced to levels that are not viable for successful 
outfitter and guide operations. Often these reductions are not the result of resource impacts because the 
same activities are not prohibited for self-guided users. In some areas the same activities by self-guided 
users are often allowed to continue without limitation or restrictiorL Those managers who chose to 
restrict use by the outfitted public fell back on a strict interpretation of the clause in the Act that states; 
“Commercial services may be performed within the wilderness areas designated by this Act to the 
extent necessary for activities which are proper for realizing the recreational or other wilderness 
purposes of the areas. ” While we believe this is an affirmation of the role for ^jpropriate commercial 
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services, some purist groups and managers are using the “as necessary” provision to call for the 
elimination of outfitted services. (Please see the appendices and the schematic for the “needs 
assessment”) This strict interpretation also ignores the paragraph of the Act (d) (5), which recognizes 
the need for commercial services for “realizing the recreational or other wilderness purposes of the 
areas.” 


2. In some areas wilderness management appeatsto be mote dependent on the values of the resource 
manager than the intent ofCongress as established in the 1964 Act. In part this is occurring with the 
decentralization of agency management functions. In some areas outfitters praise the cooperation 
received from managers. In other areas outfitters are being forced out. 

3. In some wilderness areas, use allocated to the outfitted public is no mote than 5% to 7% of overall use. 
This use is tightly controlled and supervised. Some might say, “micro-managed”. In some of these 
same areas self-guided users are allowed to enter wilderness without a permit and with no restrictions. 
We believe that there are a number of wilderness areas where managers spend a disproportionate 
amount of time and resources managing outfitted use while ignoring impacts of other usets. Despite the 
low level of outfitted use, when cutbacks are called for these managers often attempt to reduce or 
eliminate opportunities for the outfitted public. (Sawtooth Wildemess-ID, see letter from David Brown 
to Paul Ries, Februaiy 28, 1996. High Unitas Wildemess-UT, Deseret News, November 11, 1996. 
Letter fiom Kit Niemann to Benjamin O. Kizer, November 26, 1 994. Letter to National Park Service 
tfora Craig Mackey, Outward Bound, April 12, 1996. These documents are irx:luded in the 
appendices). 

4. Historical and traditional uses that were recognized in a wilderness designation should not be sacrificed 
once the ink is dry. It is important to maintain the web of legitimate activities that ate culturally and 
historically significant that pre-existed a wilderness designation. If these areas qualified for wilderness 
with those activities, then there is no reason that they should not continue if that use is managed 
appropriately. Even if they are distasteful to the purist elements, a deal is a deal and the Act recognized 
the importance of pre-existing uses. 

In general, I share the view of many that maintaining recreation opportunities for the use and 
enjoyment of wilderness areas was clearly a purpose of the Wilderness Act. I also believe that 
this purpose is being supplanted by another agenda in some areas. That agenda is a revision of 
the purpose of wilderness from that intended by Congress in the Wilderness Act. Proponents of 
a so-called strict interpretation of the Act select phrases to challenge legitimate outfitted services. 
If successful, these proponents will displace opportunities for the outfitted public and other 
recreation interests in wilderness. 

Man has always been a part of wilderness. Yet today we seem to be aspiring for biospheres in 
glass bubbles rather than areas “devoted to the public purposes of recreational, scenic, scientific, 
educational, conservation and historical use.” It is possible to manage and protect wilderness 
and maintain its natural character without eliminating man and recreation. I believe that the 
survival of the Wilderness System will depend on expanding the constituency for wilderness and 
not on the alienation of those who have long been a part of it. 

I appreciate the opportunity to testify before this committee and ask that my testimony be 
submitted for the record. 
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F » 1 

Factors Affecting Deternnination of 
Need for Outfitters 


Other Laws 
Wilderness Act 

Resource conditions j&E Forest Plan standards? 


FS funds to analyze 
Total use of area 


Opportunity for 
non-traditional 
user (demand) 


Input from 
other Agencies 


Sustainability of 
Agency Decisions 



Need for special skill 
and equipment 


Local vs. National view 
Attitudes of other users 

Perceived demand" 

I — Carrying capacity 
(supply)? 

LAC standards 

"Fairness" (Balance) 

View of outfitted public 


Past experiences ► Your view of outfitters 


Your vision of 
the future of 
outfitting 


Role of outfitters 


Role of Recreation on NF lands 
(value of, benefits to people) 
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^ OUTDOORS 

7Vje national voice of the outfitting industry. 


February 28, 1996 

Mr. Paul Ries 
Area Manager 

Sawtooth National Recreation Area 
Star Route 

Ketchum, Idaho 83340 
Dear Mr. Ries; 

I am writing to comment on the Sawtooth Wilderness Environmental Assessment. America Outdoors is 
a national association of outfitters that provide guided outdoor recreation experiences to families and 
the general public who would otherwise be unable to enjoy the backcountry. 

We very much appreciate the role federal land managers play in managing recreation opportunities in 
stunning natural areas like the Sawtooth NRA. Forest Service personnel have a difficult task in 
balancing the needs of a broad range of user groups. 

The outfitted public is an important constituency and user group in the Sawtooth and in many other 
national recreation areas. Management of these areas is supported by taxpayers from the throughout the 
nation. Many of these taxpayers are tourists who must utilize the services of outfitters to access the 
backcountry. To limit their use to 5% of total use unfairly restricts access of this important group of 
taxpayers and users and sets up an artificial bias toward self-guided users for an area that is supported 
and designated for "National" use by federal funds. It also limits the economic benefit of the Sawtooth 
NRA. We do not advocate that outfitted use dominate the Sawtooth but that the outfitted public receive 
more substantial use than proposed by the plan. 

The primary intent of the permitting process in the Sawtooth plan appears to be the imposition of strict 
limitations on the outfitted public. Instead the permitting process should be used to minimize impacts 
and balance use. Evidence of this bias against the outfitted public is ample. While the suggested 
alternatives severely restrict and regulate use by the outfitted public and outfitters, no substantive 
management is provided for over 90% of users most of whom, unlike the outfitted public, are 
unsupervised. Goats are treated more favorably by this management plan than the outfitted public. It is 
hard to believe that the outfitted public will have more impact than goats. This bias should not be 
tolerated. 


National headquarters, P. 0. Box 134S. Knoxville, TN 37901 -615-524-4814 • Fax 615-525-4765 
Wa.sliington ofnee. 308 ConsliEution Avc.. NE, Washington. D.C. 20002 ■ 202-546-1808 • Fax 202-543-6870 
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Restrictions designed to minimize resource impacts should apply to all users. The outfitted public is 
also “the public*’ who simply require or desire the services of an outfitter to access the backcountry. 
Their use is supervised by guides experienced with the backcountry and its sensitive areas. As a result 
of this supervision, tlie outfitted public may have less impact than some unsupervised, self-guided users 
who are unfamiliar with the backcountry but who receive no attention from the regulations proposed by 
this plan. 

Capping use for the outfitted public without limiting use of other users in discriminatory. Permitting 
and management should not focus on unfairly excluding valid user groups, such as the outfitted public. 
Before singling out the outfitted public by restricting their use, please determine the total use capacity 
and apply restrictions to all user groups as may be appropriate. 


Thank you for this opportunity to comment. 


Sirwerely, 


-^DaYid Brown ^ 

Executive Director, America Outdoors 
Knoxville, Tennessee 



159 


Ul 

I 

u 


E 

I 

(0 

% 

bp 

5 

1 

a 

(0 

2 

s 

c 


a ii ^ - 

slli 

c a ^ S 

&« Ss 


s™ C2 

si i '5 

W " »5 D 

'a &<- 

•o I 2-5 ■■ 

“■ E ^ jj 


■S & 

2;2i 

n ^ 

E-SS 

0; 

-I 

S’S 


•J» u 

t S 

0) 

.© M 




i! "3 ~ 
6 


T3^ g 


|P©> 

3 ‘> 


I 

M « 

g S 


c o 
e 





Vi "♦ r: T3 

2 ^ 5 « £ 

I « I o. ® 

-*-• o .S' to 

:e 5 w C «3 

C3 5*1. *-5 ^ 

9 3^.0 ^ ^ 
C g 3 t ^ 

s-as 

^ §5*3 g 


f’^-S^aggSic 
£ 3 05 ft, S a S 



^ .S © 

S _— ftj ^3 

, 2 lo 5 

B 


ttt ^ 

3 0 . 

A > (01 

^ B cn 


2 S 


ego 

C g "O 

I a£ 


s ^ ^ a .2 

5 3 !2 c 5 

i2 “ a'SS: 

a> 0.^3 o 
t!* 5 ^ >0 
5 ^ C a S 
^ cz X-^ 


■a iS 
£■» 
c © 

i- 

s| 

O; 

k- ra 

§>s 

,o 


^ <i> 
2 g 


I'i 


5 V 2 c 'a u 

*0 aj C 

C fc X 

(Q ^ S C/^ 


01. c •; 

J 1 c 

* f s 
3 ^ i 

B i 3 

CQ 'i^ ;0 


.£3 

ns .. 

CS -C 

^;o S S 0 ? 

C cc 2 ^ *3 
o w -5 2 5 

2 L-i^ ^ 

•= ^ s “ 

£ a 

■e .ts « ■ p! s 

3 o .S ? £3 
.22 r* 3 

•c ^.S2 « o 

S,a 
S ti r as 

^ • 2i g 

^ £ go Po° 

r a a SIS 

o 0; V (Q 
cj ^ 


■4 ^ 

°l 

O *? 

^5 

=s 

0 u 

5 I 

1 S 
el 

: C13 9 

a 2i o 
1 ^-T 
iQs 
a s 


•| c 

^ to ca 

aii £ 

l=i 

©S’® 

•© ® a 

ts *o ^ 

■s 2| 

'C 

;i £ s; 
P 5 S 
fe S=5 

Mr- -a 

9 © -^0 

PC •3 31 


© 

S U 

QJ 

1 1 1 1 S 

■So g 3 A 

• *3 ^ *0 

52 ^ O ^ 3 

Q.*- S 3i ^ 

•c 2 - S g 

® js 3 s 

•o 3:* .3 £ : 

<u fe 5 J<5 

£■ CS t? 

© S >, ft © 

n Js ® A 2 

8 " tS as g 

’c £ B - 

£ 


S 

? 

es 

£ 0® 
S .2? 

« I 
B S 
S g 


0© ifi 
i 2 OP'S 


a -3 fi £ L 

a Js .S © m 

E '5 S § £ 



is 0 . 0 . 

■S © 3 5 • 


^ V] % * 

V ^ ji w 2 
2::3<’e 

<D M 3 4 ) w 
^ CQ rM _£i Vi ^ ^ 

^r||ai?£ g-s 

• 3 5 <A <‘ ^‘ “■ — 

§■2 e 
£ll||. 

■S*sS-s£:’ 

I c E 8 S ’ 

■§a< = 


M S A -J ■ 

2 *“ “5 fl ' 

E Sg § 

a ©a o 

I IS u D ^ 

> 3 : o e w 

i^5l i- 
,«§.ii- 

; ."S o 1 w 

i=>S.ll 

, j: M M CS . 

> ;— ftj *0 g 


£ 6 
O CS 

d±: 
•S 73 

<s s 

tX' ^ 

ll 

II 


^ (J 3 

'^. “ 


8 § 



160 


April 12, 1996 
Bob Yearout 

Chllf, Conocsnoni Piviiirin 
National Park Service 
P.O. Box 37127 
WaJhington, D C 20013-7127 

DauBob; 

Thii bfiet letter it a follow-up to your request for inlbmiatton on the imptcis NPS 
planning and permitting procedures are having on the ootfitteriguide commuiiit)' in general 
and on wildemets educators in particular. 

Thai outline is presented as auccinctly as possible. Outward Bound would welcome any 
opportunity to meet with NPS staff to discuss solutions and how we, the wilderness 
education community, can work in partnership with the NPS Thank you for soliciting our 
input 

As you will note, most of these issues cross agency lines 

1. naanlag 

Through backcounity/rrvw management phmning proce.sie.s, we are seeing drastic 
teduocioni in backoountry access. Almost without exception, iliesc cuts are fallinp on the 
backs of the commercial outfitter and wilderness educator 

A Otoup sire, etiiying capacaiy, social impact, VBRP 

1) How are these decision being made, substantiated? 

2 ) How can the outdoor industry participate in the process? 

3 ) How can academia participate in the process? 

4) How are these decisions being reviewed/sppcalcd within the agencies’’ 

5) How do you balance commercial versus general public use’’ 

6) Substantial cuts in backcountry (commercial) use while front country (geneial public) 

use skyrockets. 

B Zoning 

This is the issue of the backcountry being divided into numerous zones to manage use 
(Examples: Canyonitnda, Joshua 1 ree, Wlrite River National Forest] 


- continued - 



161 


1) ZoiMl, ctpkoity limits, cimping icstricliosis, lr«v«l lestricilotis art lacgttcd to 

commerdtl tiM 

2) Zoning so complicated only an educated, sophisticated (commercial) user could'would 

ftdlow (he guidelinei and restrictions 

n. PRtBttitag aBif Rnervations 
A Penaitting 

1) Signiilcuit changes and discrepancies m how pemiils aie issued and administered 

2) Diicrepastetea in how Pses are calculated and administered 

* Fees should relate to aettvitiea conducted on the resource 

* Coiunarcial sector willing to ca vour share of feet, 

* Wo would talhet pay legitimale fees than be denied access 

3) Permitting proceit needs to allow sufficient lead time to run a business 
d) Sheer vrriume of paperwork (prospectus and response) 

$) ENmiiUitlon of CULi/IBPs 

B Reservations 

1) Reeervitions lystems/itaff are being eliminated 

* Cotiunecttal/eductiiona] sectors must have telisble friruic use 

2) We are wiUing to pay a share of admininrative costs to fund tescr.'stion systems 

lU. Ceslfflcadea and Acereditatien 

Primarily a climbing issue, agencies ere looking for ways to promote safely in tiic 
backcountry aad reduce search and rescue costs. 

1} Cfitiflcation requirements ate targeted at commercial sector 

2) Ccttlflcation is a relatively new and highly inconsistent piaciice 

3) AgacKies do tiot want to or cannot certil^ — looking to private/non-profii sector to 

provide standards and certidcaticn process 

4) Certffication ahoidd be a aafcly/profesaioitallsm/education issue -• not used a means to 

reduce ovarail use in the backeoumty. 

5) In geneial, commetciaUeducatiorul users ate not creating the safety concerns 

* Agencies and outfitter community should woik together to promote satety and 

educate the backcountry user. 

* Oroupi like Outward Bound routinely perfoim backcountry search and rescue 

operatkna, providing a service ~ not a cost - to agencies 


- continued - 
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IV, Wildcrncn EducMioB b E»rt of the Solution — Not Hi* Probkm 
A Wadernts* Eduaitots are working in ptmiershlp with the agencies 
t) Education 

• Educating a new generation of American on the value of public lands and 

wUdemeas 

• Environmental education 

• Leave No Trace tmnimurn impact practices. 

2) Service 

• Servico in the backcountry 

• ComuHituiy service 

’ Visitor contact and education. 

3) Sldety 

• Education on proper techniques, equipment and behavior in the backcountry 

4) Dhrerrity 

• Reaching out to involve new, increasingly diverse geneiattons in the use, 

eijoymeni and protection of public lands 

Again, litis is only meant to provide a quick overview The Oulwaid Bound system 
operilet in 22 states, and, over the last three decades, we have built and maintained 
strong working rdaitonships with land managers Rom federiU. state, and local govemnient 
We have experienced and helped fashion the full range of la-ud managemeni policies and 
procedures 

At any lime and tocation, we would willingly participate in disaissions on how the 
agen^es and the outdooi industry can work in partneraiiip to promote and protect our 
public lands and reaourcea. 

Again, thank you for the opportunity to comment 

Criliw Mackey 

Fubhc Policy Liaison 
Ouractrd Bound USA 
14130 Berry Road 
Gcldaci.COI040I 
(303)27g-2298 
(303) 271-6747 (fax) 
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November 26. 1994 

Benjnmin O Kizcr 
Uwtricl Ranger 
(Juilccne Rnugcr Diatr ict 

Releicitcc to Closure of Buckhom Wilderness to Cuiiiiiieicjul OulfiUers: 


Dear Mr. Kizer, 


Can 3'ou give me a abort and sunjrle explanation of tiie reasons for closing 
the Dntkhom Wilderness to (Commercial Oulfttlera. Some Uiing I can quote in 
news letters, correapondcnce. and convciaalions. 

We worked very hard to develop good operating procedures and to 
maiirtain a good reputation. Honestly, 1 reel butt by the decision and find it hard 
to explain the reasons for lire decision wlicn asked. Also, 1 get oakod by people 
on both sides of the issue. I need one anuwer tliat is going to be productive and 
IjopefuUy will not lead to more questions 

1 get many requests foi ti ips into the Biickboni Wilderness. Partly 
because we have done trips in Ure Buckh.>m for bo long and partly because they 
are still listed in our brochur e. The tost of printing is lo great to pilch those 
brochures and order new ones, so I need to odd a recantiition to my lilcraturc. 1 
w ill also need a good cxplimaliort ready fta' Uve Wasliington Outfitters Si Guides 
Assocititioa tnee^g onthp I3th& 14ft of January. 

I do wont you to know that we are still very interested in pass-lhrough 
('■iiraits, » spccsnl use permit and lt> continue as a volunteer for Olympic National 
I orest, 

SincCTcly, 

Kit Niemann 



Kii sLIiutias* P.O.Box 116- OUlla, Wa.9tI3,S<.>U.SA • Pli 206.857 5274 ■ Fax 206-857-SHl 
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TESTIMONY OF 

EDWARD J. BAUMUNK 
Co-Owner of BBJ Mining 
Tecopa, California 

BEFORE THE HOUSE OF REPRESENTATIVES 
SUBCOMMITTEES ON NATIONAL PARKS AND PUBLIC LANDS AND 
FORESTS AND FOREST HEALTH 

April 15, 1997 


Full statement : ' 

I am Ed Baumunk of Tecopa, California.- I have lived in and worked 
in and around mining in Southern California for over 50 years. 
With my partner A.G. Jackson, I own the Rainbow and Caliente Mines, 
filed under the name of BBJ #1 through #6 Claims, near Death Valley 
and within the newly expanded Death Valley National Park. 

The claims are actually in the Saddle Peak Hills close to State 
Highway 127 bet-^^^en Baker and Shoshone, and not at all visible from 
either Death Valley or the Highway. A 1996 letter to Congressman 
Lewis from the Park Service describes them as "deep within the 
Park." This is simply not true. We asked them, through 
Congressman Lewis, to be excluded from the Park, and they refused. 

The claims are now located within the expanded Death Valley 
National Park, and are also within a designated wilderness area, 
despite the existence of roads and past mining activity. 

When we discovered this talc deposit in 1952 and filed claims under 
the 1872 mining law on the deposit, the land was administered by 
the Bureau of Land Management (BLM) . Actually, at that time, there 
was no government presence on the land. We filed our claims with 
San Bernardino County, where they are located, pursuant to laws in 
effect at that time. The land remained under jurisdiction of BLM 
until 1994 when the California Desert Protection Act transferred 
jurisdiction to the National Park Service (NPS) . 

During the past 45 years, che mines have been in operation several 
times, during periods when the value of talc was sufficient to 
warrant mining the deposit or contracting out to a producer who had 
capital. We built the head frames shown in the pictures in 1953 
and 1956 as part of our early operation. Over the past 45 years we 
estimate that we have removed 60,000 tons of ore from the mines. 
The main adit extends for over 1,400 feet into the mountain, and 
shows the continuity, size and extent of the ore body. 
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We were never too much aware of all the work going on relative to 
the so-called Desert Plan and Desert Bill. No one ever came and 
talked to us about the various inventories and studies, nor 
notified us that operation of our claims might even be in jeopardy. 

We did know that BLM had adopted mining regulations and we filed a 
plan of operations with the Barstow BLM Office in 1993. They 
approved a minimum operation in June 1994 allowing 100 tons per day 
of extraction. This is only a minimal amount, which constitutes 
start-up for us and our contractor, the Oro. Grande Mining Company. 
We currently have a purchase proposal before us which would take 
800 tons per day after start-up, increasing to 1,600 tons per day, 
and leveling off at 2,000 tons per day. 

These quantities would come entirely from the underground mine, 
with the material being hauled off site on a road system that has 
existed for many years. At a current commercial value of about $45 
to $50 per ton at the rail head, and up to $120 per ton when 
refined, we are talking significant money. 

The value of the material would, I am told, generate a considerable 
boost to the economy of this remote area of San Bernardino and Inyo 
Counties through employment and support factors related to it. 

I wish to touch on 3 factors during my allotted time — the shift 
from BLM to the Park Service, our experience to date trying to gain 
authorization from National Park Service Staff in Death Valley to 
operate, and what we would like to see happen. 

Shift from BLM to NPS: 

As Stated before, we were never involved in the Desert Plan or 
Desert Bill. We have been shown that BLM, prior to 1992, did not 
propose the area for wilderness. They prepared a Wilderness Report 
which was given to Congress in 1990. That document, which I have 
with me indicates why the area was not believed to be appropriate 
for Wilderness, but must have been ignored when Congress passed the 
Bill in 1994 putting our mines in wilderness. (A copy of the 
section pertaining to the Saddle Peak Mountains Wilderness Study 
Area (WSA) (CDCA-219), which includes our claims, is attached to 
this testimony for the record.) 

Among statements in the section pertaining to our area, I call to 
your attention: 

--"the value of known and potential mineral ...deposits were 
determined to be of greater significance than the area ' s value as 
wilderness . " 
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--"Portions of the WSA have high potential for talc and 
moderate potentials for silver, gold and copper. Past producing 
mines are located within the WSA.- The evidence of surface 
disturbance still remains. There is one active operation within 
the WSA. There are 28 mining claims with the WSA on record with 
the BLM as of December 1987." 

--"The area has known and potential mineral values. Active 
mineral exploration continues in the WSA. Full-scale development 
of any valid claims has a high potential to impact significant 
portions of the area. Access requirements for such developments 
would result in similar impacts.” 

--"The BLM GRA report (1930) classified a zone in the 
southwestern part of the WSA as .having high potential for the 
occurrence of talc based on two past producers ... and a favorable 
geologic environment cased on Precambrian dolomite rock altered by 
intruding diabase dikes.” 

Despite this information, the reports were not submitted to 
Congress in 1993, and they passed the Desert Bill in spite of it, 
including placing our mines in both wilderness and the expanded 
Death Valley National Park. For some reason Congress extended the 
boundary of the Park out to highway 127 . 

The access to our mine, and the mine itself, has .always been shown 
on the uses and Auto Club maps of the region. In fact the road was 
prominent enough that it formed the dividing line between two BLM 
study areas, #219 and #220. But when the Desert Bill authors drew 
maps for the Desert Bill, the road must have been ignored, and the 
two units were put together. Or, perhaps, they knew about the 
road, and wanted to make it more difficult for us to operate our 
mine . 

This has now resulted in the Park Service closing and our access 
road, or at least posting it for use by authorized vehicles only. 
Since they have not approved our mining plan, we are not sure that 
we are fully authorized, but we have used it, and. continue to do 
so, and I guess verbally its OK, but what about our .contractors and 
officials from organizations other than the Park Service who have 
come out to look at our problems? 

The Desert Bill does contain language that recognized that even 
though future claims could not be filed, our mine and operation was 
supposed to be protected under the principal of “Valid Existing 
Rights." In our mind, there is no question that we have a valid 
existing right, but it is up to , the government to make that 
detemination. 
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{It is interesting to note that our mine and area was placed in 
wilderness by the Desert Bill, but the adjacent lands within the 
former boundaries of Death Valley Monument were excluded from 
wilderness . Why was this? We can speculate that the Park Service 
knew that at a minimum this was not wilderness lands and had 
mineral values, and their proposals were not given the oversight by 
environmental groups with which BliiM study areas were; or that the 
authors of the Desert Bill just wanted to close out mining, even if 
it was underground, and being conducted in accordance with laws and 
rules . ) , - 

The road has now disappeared from the Triple A maps. I have the 
1990 map for Death Valley, and the 1996 one. They show the quality 
of the road with a double linte in ‘the earlier map, but no road or 
mine in '96. Does the Park Service think they can simply make us 
go away by giving out wrong information? 

Application to NPS: 

After the area was taken into Death Valley we applied to the Park 
Service for permission to mine-. We held the lOOT/day authorization 
from BLM, but this was not enough to cover the currently proposed 
development and demand. We began our experience with the Park 
Service in 1995, submitting a plan and supporting information 
during June and July. This was actually submitted by our 
contractor, Oro Grande Mining Company. 

The Park Service has considered the application. They brought in 
a crew from Denver to look at our deposit during August 1995, 
returning in September, to make the Valid Existing Rights 
determination. The have completed work, and I have a copy of their 
report, prepared and approved in October 1996, which concludes that 
we do, in fact, have a valid existing right, and can therefore 
operate our mine . The Park Service still has not authorized our use, and is now 
delaying while they now say they must do an environmental review. They have been at 
this for over two years, and yet bur rights were supposed to have 
been protected in the Desert Bill. Or at least what the Desert Bill 
sponsors said. 

Meanwhile we have had some indication that the Park Service in 
Death Valley is getting pressure from environmental groups to find 
a way not to approve our operation. I have this copy of a letter 
from the Sierra Club to the Superintendent of Death Valley thanking 
him for the early delays in processing our application. (Note: 
while the date on it is "7/23/93," it was undoubtedly written in 
1995, and was noted as received "7-25-95.") I have attached a copy 
of that letter to my testimony. 

Even more damning is that Park Service has talked to environmental 



168 


groups about "buying out the Rainbow and Calienoe Mines being their 

top pr ioi ty . " Superintendant Martin even put this in writing. I cail your attention 
to the January 22, 1997 letter (unsigned, but sent to us). We responded January 24, and 
received a formal response dated February 11, 1997. He absolutely states that 
purchase will be the preferred alternative . in. the EA! 

Underlying problem and correction: 

Basically, we'd like NFS to authorize our operation and let us get 
on with what we feel are our basic rights which are insured in the 
Mining Law, and which were allegedly protected by the "Valid 
Existing Rights" language in the Desert Act. If the Park Service 
has determined we have a valid right, and knows that the mine has 
produced economic quantities of ore before, why are they dragging 
their feet? 

Further, why is purchase of the mine their preferred alternative? 
If the mine claims are valid, and the mine is viable and has an 
economic value, why and how would they oppose its operation? 

On a longer range scale, the area ought to be removed from the 
Park. It should never have been there in the first place, but 
somehow lines got drawn without regard to what they were including. 
Or maybe they were, and they wanted mining restricted. Under any 
circumstances, based on its history. and track record in Southern 
California, we do not believe the Park Service will be a good 
neighbor, and we see nothing but a continuing problem related to 
their regulation of an activity about which they no nothing about. 

Removal of the Saddle Peak Hills will have no effect on Death 
Valley that people know, and in fact, mining has always, been part 
of the history of that area. 

And the buyout idea. How can we operate with our regulator poised 
to close us down at any time? And Why? Further, where would the 
money come from? And why would someone want to spend the taxpayers 
dollars to buy us out when if the mine was producing it would pay 
taxe-s to the government, besides contributing to the economy. . 

We have our own problem- We hear there may be hundreds of these 
throughout the desert. Some of the big miners got taken care of 
when the Desert Bill passed. There are many of these little mines, 
many of which might not have been in regular operation but which 
have potential for reopening, and are now being stopped by BLK and 
the Park Service. Congress needs to fix my problem and take a look 
at what they did in 1994 when they created all this wilderness 
without considering all the data on mining and mineral values. 
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SAEDm PEMC MMnMN S WTTnRRM ESS gUJOT ARER fflSA) 
(CDCa-219) 


1. IHE STOOT AREft — 9,763 aca?es 


Hie Saddle Peak Mcxmtalns Wilderness Study Area is located in San 
Bernardino Oounty within the north central portion of the California Desert 
COnservaticn Area (CDCA) . Hie oamunity of Baker is 38 miles to the scuth. 
Hie WSA includes 9,134 acres of public land under the jurisdiction of the 
Bureau of land Management (BIM) and 629 acres owned by the State of 
California (See Kap 1 and 'fable 1) . 

Hie WSA is bcinvtoi to the east ir/ State Koute 127 and the north by a mine 
arr-«,cg road. Death Valley National Monument adjoins on the west, and a 
mining arYipqg road forms the southern boundary. Hie WSA is within a future 
utility corridor (1990-2020) identified for the State of California, in the 
Western Regicnal Corridor Study (1980) . 

■Hie WSA was included for further oonsideration during the planning process 
primarily because the western border of the WSA abuts administratively 
endorsed wilderness in Death Valley National Monument. 

Hie area includes the Saddle Peak Hills vhich form the western three 
quarters of the WSA and the northwestern portion of the Silurian Valley. 

Hie Saddle Peak Hills are cut by normal faults vhich are mostly wavy or 
curved with a northwest trend. Hie WSA contains a{:prcDdmately 70% 
incuntaitK, 10% alluvial fans, 10% sand-covered dissected fans, and 10% 
sand-covered fais. Elevatirais range from s^proodmately 500 feet on the 
valley floor to 2,500 feet at the western border. Hie vegetative 
oonposition includes a typical creosote bush scrub plant assemblage that 
exhibits sene variability based on elevations. 

Hie WSA was studied under Section 603 of the Federal Land Policy and 
Ifenagement Act (FIIMA) . Pour alternatives were analyzed in the Draft and 
Final Environoental mpact Statement (EIS) for the CDCA Plan: protection, 
use, balanoad, and no action; a suranary of the area's wilderness values was 
included in Appendix IH of the Final EIS. 

2. REOCmENDATION AND RATIOdAIE 0 acres reocoiiiended for 

wilderness 

9,134 BIM acres reconnended for 
ncnwildemess 

No wilderness is the reoenroendation for the Saddle Peak Ikuntains WSA. Hie 
entire acreage in this WSA is released for uses other than wilderness, 
under this reocoroendatian, future activities in the area will be controlled 
by moderate intensity management guidelines. Hiis reocranendaticn will be 
irplemented in a manner which will use all practical means to avoid or 
minimize environmental Ispacts. 
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The Balanced Alternative is the environmentally preferable eiltemative as 
outlined in the QXA Plan and further explained in the California Wilderness 
Study Overview. 

The lack of hi^ quality wilderness values, the value of known and 
potentiad mineral and energy deposits, potential for development of a 
utility corridor aind increases in vehicle d^^endant recreation use were 
determined to be of greater significance than the area's value as 
wilderness. Ihere are a^roximately 7 miles of routes of travel including 
primitive ways, washes and other urntaintained routes of access v^iich will 
renain available for vehicular use. 

Designatim of this eirea as wilderness would not ccntribute any additional 
unique or distinct features to the Natic»^ Wilderness PreservatiOTi System. 
Other WSAs in the California Desert that are reccrinended suitable offer a 
more extensive and diverse r^resentaticxi of desert wilderness values. 

The WSA is adjacent to Death Valley National Monument's administratively 
endorsed wilderness. While designati<xi of this WSA as wilderness would 
ccfipliment the existing nanagement of the Monument, the wilderness values 
within the Mcaiument vould not be adversely inpacted fcy the norwildemess 
reccninendatiGn . 

Opportunities for solitude and primitive and unconfined types of recreation 
in the WSA are limited by the small, narrow size of the area. Active mining 
operaticns cm the east boundary the Monument adjacent to the WSA tend to 
isolate the WSA frcm the wilderness values within the resrainder of the 
Monument. The scenery is ordinary. The vegetative and wildlife rescurces 
within the WSA are ocmnon. There are no significcmt cultural resource 
values or Native American oonoems. 

The entire WSA heis moderate potential for geothermal energy resources, 
porticms of the WSA have high potential for talc and moderate potentieds for 
silver, gold, and oopper. Past producing mines are located within the VBA. 
The evidence of surface disturbance still renains. There is one active 
operation involving mineral exploration within the WSA. There are 28 mining 
claims within the WSA on record with the BLM as of Decentoer, 1987. 

Current recreatiai use is considered low. Hcwever, potentials for 
expansion of veiiicle dependent opportunities are good given the limited fcct 
well defined internal access routes. Any additicxied routes created for 
mining exploration and developraent would also increase motorized vehicle 
recreation opportunities. 

The WSA would be best nanaged and maintained under nonwildemess and 
moderate intensity management guidelines as prescribe in the CDCA Plan. 
Adjacent values in Death Valley National Monument would not be iirpacted and 
the mineral potential of the area could be fully realized. 
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■ffiBIE 1 - lard Status and Paceage SuKEary of the Study Area 


Within Wilderness Study Area toes 

HIM (surface and subsurface) 9,134 

£i)lit Estate (EIM surface cnly) 0 

Mioliiings 

State 629 

Private 0 


Itital 9,763 


Within the Reccroiended Wilderness Baundarv Acres 

HM (within WBA) 0 

HM (outside HSA) 0 

Split fetate (within KSA) 0 

Split Ifetate (outside WSA) 0 


Itotal BtM land Reocmnended for Wilderness 0 

Uholdings 

State 0 

Private 0 


Within the Area Hot BeooniTiended for Wilderness Acres 

BUf (surface and subsurface) 9,134 

Split Estate (HIM surface only) 0 


Total BW land Ncjt Keocmnended for Wilderness 9,134 


3. aOTERIA COKSHEKED TN nFVFIfiPING THE wnCEBffSS RECCBHEWEKrrCMS 
A. Wilderness OTaracterlstlcs 

1. naturalness : The area generally appears to have been affecfed 
prioarily by natural forces. Hcwever, active mining claims and 
mines are fcund in both the northern and southern jxartlons of the 
WSA and are substantially notitxable in the immediate area. Several 
routes provide access into the interior of the WSA and detract fr* 
natural values. 
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2. Solitude : Ofjportunities for solitude vary firm poor to good. 

Within the canyons of the Saddle Peak Mcuntains, isolation is 
assured, yet cn the bajada, solitude can be difficult to cbtain due 
to a lack of vegetaticxi and top o gr a phic screening. In the foothills 
of the Saddle Peak Kills thenselves, and cn the bajada, State Route 
127 is clearly visible cuid the traffic noise has a limiting affect 
on solitude. 

Ihis WSA is periodically c^verflcwn by militaiy aircraft as part of 
the nationad defense mission taking place in approved military 
operating areas and fli^t corridors. The vi&ial intrusions and 
associated noise create periodic teaiporary effects on solitude which 
are deaned necessary and acceptable as a part of the defense 
reparedness of the nation. 

3. Primitive and Unoonfined Recreation : Ihe area's small size limits 
opportunities for primitive and unoonfined types of recreation. 
Active mining operaticfis within the adjacent Death Valley Nationad 
Mbrajmait tend to have a confining effect cn freedon of movement and 
primitive recreational opportunities, 

4. Special Features ; There cire no ^Decial features. The landforms, 
ecological diversity, and geologic features are not unusual, they 
are typical of features camcm throughout the surrounding deserts 
and mountains. 


B. Diversity in tne national Wilderness Preservation System 

1. Assessing the diversity of natural systems and features as 

represented bv eeosvstgns : This WSA contains 9,134 acres of the 
American Desert/Creosote Bush ecosystem. The Saddle Iteak Mountains 
WSA would not increase the diversity of the types of ecosystems 
r^resented in the Natics^ Wilderness Preservaticn System. 


Table 2 - Ecosystem R^resentation 


Bailey-Kuchler 

Classification 

Dcmain/Provinoe/PW 


American Desert/Creosote Bush 


American Desert/Cneosote Bush 


areas acres 
NATIONWIDE 
1 343,753 

CAIZPCmiA 
1 343,753 


RTM .qtiidTefi 
area.s acres 


117 4,258,775 

88 3,644,971 
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2. Expanllnj the cpportunities for solitude or primitive recreatioi 
within a dav»s driving time (five hours) of major ixculatjgi 

centers : Hie VBA is within a five-hour drive of five major 
populaticn centers. T^le 1 sumnarizes the number and acreage of 
designated areas a«3 other BIM study cireas within a five-hcwr drive 
of the pc|xilation centers. 


Table 3 

Wilderness Opportunities for Residents 
of Major Itapulaticxi centers 


Population 

NWPS areas 

Other 

RTM Studies 

Centers 

areas 

acres 

areais acres 

California 

Anaheim-Santa Ana 

25 

2,823,534 

153 

5,703,616 

Bakersfield 

32 

4,071,358 

128 

3,998,548 

Ids Angeles-long Beach 

27 

2,876,234 

135 

4,958,751 

Riverside-Scin Bernardino 

22 

2,031,054 

205 

7,658,649 

Nevada 

las Vegas 

46 

3,507,293 

311 

11,186,463 


3. Balancing the oeoaranhic distribution of wilderness areas : Ihe WSA 
is within 50 air miles of seven BIM WSAs recamnended for wilderness 
designation. The closest designated wilderness area is Done land 
Wilderness, administered by Sequoia National Forest, 100 miles west. 

C. Manageability 

The Saddle Peak Mountains WSA is manageable as wilderness. Hcwever, the 
additional effort that would be necessa ry to manage the area for 
wilderness is not justified given the lew quality wilderness values that 
are present. 

The area has known and potential mineral values. Active mineral 
exploration cxxitinues in the VBA. Full-scale develcpnent of emy vedid 
claims has a hi^ potential to iirpact significant portions of the area. 
Access requirements for such develcpnents would result in similar 
iirpacts. 

Development and any necessary access to the private inholding wculd 
desecrate the entire WSA due to its central location within the WSA. 

Military overflic^its in this WSA must be considered to maintain the 
integrity of the existing and future national defense m is s ion as well as 
the wilderness resource. 
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D. Energy ana Mineral Heacutoe vaivaa 

1. SunnwTy of Informticai lOiown at the Time of the Prelindnary 
caiii-ahiiitv Re cc CTneai d atior ; Ihe Saddle Pscik Mcwntains VGA 
(aXA-219) is located in the HEW Duncnt Dunes 

Geology-Energy-Minerals (G— E-M) Resource Area (G3^) . BLM G-E-M data 
in the wilderness portiai of the Desert Plan EIS (Volume B, ^:pendix 
III) indicated in 1980 that this WSA contained two former t^ilc 
producers and several mineral oc mno d ities of interest. Potenticil 
for the occurrence of copp er/ lead, silver, and talc was rated as 
•Very hi^” in the Q^A file. Hie area was classified as 
prospectively valuable for geothermal energy by the U.S. Geological 
Survey (USGS) in 1978, Hie BIM (SiA report classified a zone in the 
southwestern part of the VBA as having high potentizd for the 
occurrence of talc based on two peist prod u cers (20,700 tc^is total 
before 1968) and a favorable geologic environment cased on 
Precambrian dolordte rock altered by intruding diabase dikes. Hie 
GRA classifies the VBA as having low potential for the occurrence of 
metallic minerals based on no known occurrences, tut a favorable 
geologic environment v^ch is very similar to the area arcwnd the 
Faddy's Pride lead-silver mine. At this mine, cartxxiate rocks of 
the Noc^iday formaticn were zdtered with lead and silver minerals. 

Hie potential for the oocurrenoe of sodium in the scuthem part of 
the VBA was classified as moderate on the GRA overlays; hCMever, 
the draft r^xirt stated that, "no exploratic»i or development has 
indicated any mineral resource of this type." Hie potential for the 
oocurrenoe of sodium is therefore "low", based cn the USGS 
clcissificaticxi as prospectively Vciluable. Hie Q^A classified the 
potential for the occurr^ioe of geothermal rescurces in VBA as 
rrcderate based cn the 1978 USGS "potential geothermal resource area" 
classification. Map 14 of the 1980 OXA Plan has identified the 
area next to Hi^iway 127 as having a favorable geologic envircnment 
(stream alluvial debits) for scuid and gravel. 

Under the BLM classification system, the area described as having a 
favorable environment for sand and gravel resources in the GRA file 
is classified as having a low potenticd for occu r rence based cn lack 
of interest in the df^iosit. 

2. Sunmarv of significant new mineral resource data collected since the 
preliminary suitability reoaimendatiCTi vrfiicii shcxdd be cysidered in 
the final reocnmendation : No USGS or U.S. Bureau of Mines mineral 
survey was oorpleted for this VBA because it is reocnnended 
ncxisuitable for wilderness designation. In 1981, a plan of 
operations was received for access and drilling on the Good Encu^ 

#1 and #2 lode claims in the northwest part of the VBA. An area of 
mineralized rock with tvro fracture zones was explored ty an adit cn 
the same claims prior to the 1981 plan of operations. Hie 
claimant's assay reports indicate 5.6% copper, 30.2 ounces per ten 
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silver, and 0.012 ounces ^ ton of gold. Ihis area is classified 
imder the HIM classification system as having a materate pctaTtial 
tar the occurrence of these resources. 

Mthcuc^ there are presently no producing mines in the KSft, 
exploration interest remedns hi^ as indicated by the activity 
mentioned above and the urpatented mining claims which are 
sanaarized in the follcwing table taken from HIM records dated 
December, 1987. 


■Bable 4 - Mining Claims 


TYPE 


NTIMRER 



ACRES 






KlIiMir.njPSfl 



lode 

N/A 

3 

3 

N/A 

60 

60 

Placer 

N/A 

25 

25 

N/A 

1,000 

1,000 

!!■ 1 — 1 

N/A 

0 

0 

N/A 

0 

0 

Total 

N/A 

28 

28 



Huiail 


E. SuBinary of Bivircrmantal Consequences of the Proposed Action 

1- liioact on Wilderness Values ; Noise, surface disturbanoe and access 
requirements for mineral and energy exploration and (tevelopraent will 
result in moderate adverse inpacts on natureilness, solitude, and 
^imitive and unoonfined types of recreation. The eantire HSA has 
identified energy and mineral potentials. Increased CHV 
opportunities and subsequent use, as a result of new access routes 
for exploratioi and develofment, will also cause adverse inpacts to 
wilderness val\^. 

2. Impact on administratively endorsed vrildemees in death valley 
national iiCTiumant : Ihere will be no adverse inpacts to lanaganent 
of the adjacent Mcnunient. Althou^ the admi nistratively endorsed 
wilderness would be erhanoed by designation of KSA 219, values in 
the Monument have sufficient quality and d^ith to stand cn their 
own. 

3. iBoact cn motorized vehicle recreatiOTi opportunities : Motorized 
vdiide recreation use opportunities will continue to )oe available 
to the CHV aithusiast. Ihese use levels are expected to increase 
over time. 

4. Bipact CTi locateable and leasable mineral exploration and 
develcctnent : Cpportunities for future exploraticn and development 
would continue to be available subject to applicable laws and 
regulations and the guidelires identified in the CDCA Plan. 

5. iBPact on western regional corridor study proposal : Ihe study's 
preposed corridor would not be ciffected by the ncn-suitable 
reoonmendaticn. Analysis of the corridor proposed would be handled 
under guidelines established by the CDCA Plan. 
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F. Ijxal Social and Bccronlc Qyisiderations 

Hti local social car econcmic ocnsiderations were identified in the Final 
CBCA Plan airi EIS. Dierefore, no further discussion of this topic will 
occur in this document. 

G. Sumnaiv of HSR - Specific Rjblic Oaments 

Public ocBraants were solicited throi^Kxit all phases in the develcpnent 
of the CDCA Plan, finalized in 1980. Issues raised by the public during 
the Inventory and Study Blase were taten into account during development 
of the Draft Plan Alternatives and Prcpceed Plan. Uie follcwlrg is a 
summary of eill ocmnents received. Inaccuracies that are kncwn to exist 
are noted in parentheses. 

1. Inventory Blase : Most oaranents received sipportad inclusion of the 
area. 

2. .study Blase : Six ccntnents were received on this WSA. Pour favored 
and two opposed wilderness designatirai. Prcpcaients stated that 
craitiguity to administratively endorsed wilderness in Death Valley 
National Monument enhanced manageability of the unit. Ihey 
menticxied the soenic quality of the colorful, relatively barren 
hills and the opportunities for primitive recreation such as hiking 
and photography. 

Hie two letters cpposirg wilderness were oonoemed over mining 
scars, roeids, and the geothermal potential of the area. 

Two ccmiimts were received in te^xmse to the Public Input Workbook 
(3/15/79) . Ihe National Krk Service at Death Vall^ Naticnal 
M»iument si^ported wilderness designaticxi for this WSA because of 
its contiguity with the Monument and because it wcxild protect the 
integrity of, and prevent unauthorized access to. Ibex Dunes within 
tl» Honiment. One indivicJual cpposed wilderness because of roads 
leading to mines. 

3. Draft Plan Alternatives : Few public ociiBents ^lecific to this WSA 
were received in response to the Draft Plan Alternatives. However, 
this WSA was one of those opposed by the Naticral Outdoor Coalitich, 
a ooaliticon of mining, rockhounding, and off-road vdiicle grcxps. A 
large nunher of club maitoers sent in printed forms supporting a 
laultiple use classification of **inoderate use** for the WSA vhich was 
in agreonent with the reooninendation of both the Use Alternative and 
the Balanced Alternative. Conservatim groups either supported the 
Protection Alternative, viiich reoctimended '*iimited use*' for the unit 
or requested that the area be designated wilderness. Sane 
additional c aim ents mentioned geothermal and oil and gas potential 
and ejqjressed a preference fear the Use Alternative. 
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4. Prcposed Plan : OSiere were few ^lecific ccnments on this MSA in 
response to the Prcposed Plan. Conservationists were di^leased 
with what they considered to be an insufficient amount of wilderness 
reccciDended by the Proposed Plan, but no specific cccinents were made 
about this particular VSh* Ihe Plan reccninended "moderate use" for 
this area. 

No cccinents were received from local gcvemments. 
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SIERRA CLUB 

California/Nevada RCC Mining Coxnmitt «<2 
P.O. Drawer W, Independence, CA 93526 
Stan Haye. Chair, (619) 878-2411, x2306 


7 / 21/93 

Dear Supt. Margin: 

We would like co fomally thank you and your excellent staff for the 
actions you have taken with regard to the Rainbow Talc Mine and in 
beginning the administration of the unpatenced mining claitns in the Perk 
additions in accordance with the Mining in the Parks Att. 

We regard these actions as very ittportant co protect the resources 
en & p ua ce d — CO you - - - a nd-we are very -s up portive -of them.’ Please* 1st US' know 
if we can provide any assistance or support in furtherance of your 
actions. 


Sincerely. 

Stan Hayc. Chair 



MAltfl 

, 


MAJiCAHW 

CS). csfmAtHtss 
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iKft£rLr«?WTO: 

L3023 


United States Department of the Interior 

NATIONAL PARK SERVICE 
Death Valley National Park 
Death Valley, California 92328 


January 22, 1997 


MX’. A, G. Jackson 
31171 Mon’terey 
South Laguna, CA 92677 

Dear Mr. Jackson: 

This will acknowledge receipt of your correspondence of January 14, 
1997 inquiring about the status of your mining claims, the Death 
Valley BBJ 1-6, which are located within Death Valley National 
Park. As we have stated, subsequent to the completion of the 
validity examination, the National Park Service will proceed with 
the completion of an Environmental Assessment of the proposed plan 
of operations as required by law. As we have stated in our 
frequent communications with your daughter, Candice Burrows, and 
your partners Mr, and Mrs. Baumunk, we have not been idle regarding 
your plan of operations. Quite conversely, we have devoted a 
considerable amount of tine in our deliberations concerning the 
plan of operations. During the week Of January 13th staff meetings 
were held in the Park Service's San Francisco offices to discuss 
this issue. The outcome of those- meetings was the decision to 
oomplete the Environmental Assessment indicating acquisition of 
your mineral rights as the Park service's preferred alternative. 

While the completion of the Environmental Assessment will take 
several weeks, we wish to take this opportunity to inform you of 
our decision. The Par.k Service will be actively seeking funding 
sources with which to accomplish the preferred alternative to be 
stated as the conclusion of the environmental assessment process. 
As information becomes available on this subject we will keep you 
informed of our further progress. 

Sincerely , 


Richard H. Martin, 
Superintendent 
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A.G. Jackson 
31171 Monterey 
South Laguna, CA 92677 
714-495-2765 


January 24, 1997 


Mr. Richard Martin 

Superintendent 

Death Valley National Park 

PO Box 579 

Death Valley, CA 92329 

RE: Rainbow & Caliente Mines 
BBJ Claims 1-6 
BLM #CAMC52822-52827 

Dear Mr. Martin: 

As the claim holders of the BBJ 1-6 mining claims we are somewhat confused and would like 
some clarification from your offices on the proposed procedure In obtaining our permit to resume 
mining. 

We understand that your offices have had considerable discussion with reference to the 
possibility of purchasing the mineral rights of our 6 claims which are part of the Rainbow and 
Caliente Mines located within the proposed boundaries of the Death Valley National Park. In 
order for us to evaluate our options, we will need to know the purchase price you are proposing. 
Although this is of interest to us, at this time we would like to continue to pursue obtaining our 
permit to resume mining. 

As we are at a disadvantage in knowing the conrect procedure for obtaining our permits, we 
would like for your offices to forward a copy Of the legal process, so that we can be assured that 
requirements for our permit are being expedited in a timely manner, and that we are not remiss 
in overlooking any critical item necessary to facilitate our goal. We have been involved In this 
process for over four years, which in itself has caused considerable hardship to our family 
income, we do not wish to have further delays which may add to this hardship. 

In our last comespondence to you, we requested a status report, as we are anticipating the 
Environmental Assessment be complete in early February, which will be immediately followed by 
the 30 day public review. Knowing that your preferred alternative is to purchase our mineral 
rights, we would like to request that you keep the permitting process separate from the possible 
purchase of our claims. 

We appreciate your prompt attention to our request and look forward to receiving the legal 
guidelines which we can follow to ensure that we are on time with our permit process. 

Sincerely, 

A.G. Jackson 

CC: Mel Essington 
E.T, Baumunk 
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United States Depanment of the Interior 

NATIONAL PARK SERVICE 
Death Valley National Park 
Death Valley, Caiifonrtia 92328 


February 11, 1997 


Mr. A.G. Jackson 
31171 Monterey St. 

South Laguna, CA 92677 

Reference: Death Valley BBJ 1-6 Mining Claims 
Dear Mr. Jackson: 

This will acknowledge receipt of your correspondence of 1/24/97 and 
provide our reply to the questions you posed therein. We regret 
any confusion which you may perceive relating to the administration 
of your mining claims and proposed mining plan of operations. In 
your letter, you questioned what purchase price might be proposed 
for your mineral interests. It is correct the National Park 
Service will include acquisition of the mineral rights arising from 
your mining claims as one of several alternatives to be given 
consideration in our environmental assessment of your plan of 
operations. However, until such time as the environmental 
assessment has been completed and therein mineral rights 
acquisition has been designated as the preferred alternative, the 
National Park Service would be unable to proceed further with 
negotiations related to that scenario. 

Wa wish to advise you, at this time, that because of the precedent 
setting nature of your proposed plan of operations {proposed mining 
operations within NFS wilderness) a possible outcome of the 
environmental assessment (EA) could be the recommendation that an 
environmental impact statement (EIS) may be needed to fully address 
the implications of the mining plan. We do not wish to 
unnecessarily encourage your expectations of either entering 
purchase negotiations nor to imply that an EIS may be required. At 
this time our staff is attempting to finalize the environmental 
assessment while laboring under an enormous work load. We will all 
need to await the completion of the EA. 

We realize the time needed to complete the EA seems excessive to 
you, but please realize that our staff is working diligently on it 
in consideration of their work loads. Numerous staff specialists 
are involved in the completion of the EA and scheduling of their 
limited time is frecfuently difficult. By way of further 
explanation, we recently needed to acquire a Solicitor's opinion 
for clarification of some issues involved in the preparation of the 
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EA before we could proceed. Additionally, our mining engineer has 
been called upon to address an emergency situation arising from a 
collapsing tunnel associated with our potable water collection 
system. While these types of delays can be aggravating they are, 
as we are sure you are aware, unavoidable. 

In response to your request concerning administrative procedure we 
are enclosing a copy of the SPS regulations governing mining 
claims. As you are aware we are now in the final stages of 
completing an Environmental Assessment of your proposed mining plan 
of operations. There is little we can do at this stage but to 
allow the staff sufficient time to complete that document. Once it 
has been completed management can render its decision in this 
matter. We trust you will bear with us in the time necessary to 
complete this requirement of law. 


Richard H. Martin, 
Superintendent 

Enclosure 
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TESTMCafY OF GEORGE NICKAS 
Policy Cocadinat® of WILDERNESS WATCH 
on ihe IMPLEMENTATION OF THE WILDERNESS ACT ‘P L. 8S-577) by the FOREST 
SERVICE AND BUREAU OF LAND MANAGEMENT 
befcwethe 

SUBCOMMUTEE ON FCmESTS AND FOREST HEALTH and 
SUBCOMMXTTEE ON NATIO'IAL PARKS AND PUBLIC LANDS 
of the 

L',S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON RESOURCES 
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Wilderness Watch 


Ms. Chairman and Mr. Chairman, members of the subcommittse, I appreciate the 
opportunity to provide the views of Wilderness Watch on the managemcru of our nation's 
priceless Wilderness heritage. 

Wilderness Watch is a national organization dedicated to the preservation and wise 
stewardship of lands within the National Wilderness Preservation System the Wild and 
Scenic Rivers System. Our headquaners are in Missojla, Montana and we have eight chapters 
around the counny . We fill a unique niche in the conservation community in that om- focus is 
strictly on the stewardship of those lands designated as pan of the wilderness or wild and 
scenic river systems. We consider ourselves '■strict constructionists" of the Wilderness Act. 

We do not seek to limit ^.y rights explicitly granted in the law, nor do we attempt to find rights 
or privileges that don't exist in the legislation. Put another way, we believe the Wilderness Act 
mean.s what it says. 

Wilderness Watch sits in a unique position to address the management of Wilderness 
for another reason. Our staff and board of directors include individuals who were directly 
involved in the legislative effort to pass the Wilderness Act, and who have been involved in the 
administration of Wilderness for the 32*plus years since passage of the Act. Our president, 

Mr. Bill Worf, was the first head of Wilderness managemem in the U S, Forest Service. Bill 
was a member of the task force that drafted the reguladons in 1 964 that implemented the 
Wilderness Act, and he directed the development of the Forest Service Manual policy for day to 
day management of the Wilderness on the national forests. The regulations and policy remain 
largely as they were written, and that is as it should be since the Wilderness Act is remarkably 
clear in its intent, 

The Wilderness System is in serious trouble. Wilderness ecosystems are being 
dramatically altered by the introduction of exotic plant and animd species. Alpine meadows are 
overgrazed by domestic livestock and packsiock. Ripaiian corridors are damaged by livestock 
and recreation use. Hundreds of choice parcels are t«ing "privatized" through an illegal system 
of campsite reservations and permanent facilities allowed for commercial services. Overflights 
and airplane landings compromise solitude, even in the most remote areas. Fire suppression, 
and now, "management-ignited" fires compromise natural ecological Unctions. Trail systems 
suffer from inadequate planning, construction and maintenance, aad campsite scars proliferate 
in many areas. Illegal activities are being conducted by (he public and agency personnel. 

These are my words, Ihh 1 am certtunly not the first to utter the message, Nine years ago, the 
House Subcommittee on National Parks and Public Lands held the first Consressionai 
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Oversight Hearing on Forest Service management of Wilderness and the conclusion expressed by 
the Chairman then was basically the same. 

Wilderness management isn’t easy, and it is made even tougher when lawmakers interfere 
with the ability of managers to enforce the restrictions clearly called for in the Act. As the 
pressures from an "increasing population accompanied by growing mechanization" come to bear 
more directly on the wilderness system, the need for strong leadership in the agencies and 
unequivocal support from Congress are paramount. 

There is little doubt that funding is inadequate to ensure the long term health and proper 
stewardship of the wilderness system. It would be wrong, however, to assume that more money 
alone will solve most problems. What is needed most of all is a commitment from the management 
agencies to adhere to the letter of the law and to insist that wilderness users do likewise. There 
must be a commitment at the top levels of the Forest Service and BLM to halt the deterioration of 
wilderness areas, and to provide unwavering support to those field managers who are making the 
hard decisions to protect these irreplaceable national treasures. 

Exotic species introductions compromise the biological integrity of Wilderness ecosystems . 
Non-native vegetation is encroaching into many wildernesses. "Weeds" proliferate along trails, at 
trailheads, and at other human-impact sites. The agencies have undenaken limited efforts to 
control the spread of these plants, but the efforts are spotty, irregular and generally rely upon the 
use of herbicides, a "cure" that is the antithesis of wilderness. 

More troubling is the deliberate introduction of exotic wildlife. Stocking non-native fish is 
a common management practice that significantly affects native aquatic biota and has virtually 
eliminated native fishes from many Wildernesses. The evidence implicating fish stocking for 
damaging native biota is abundantly clear. In the High Sierra’s, for example, stocking fish in 
naturally fishless waters has pushed the mountain yellow-legged frog to near-extinction. 
Throughout the Rocky Mountains, including some of our finest wildernesses, non-native fish 
stocking has eliminated all but a few remnant populations of native cutthroat trout. Non-native 
game animals and birds have also been released in many wildernesses. These introductions are the 
direct result of a misplaced emphasis on Wilderness as little more than primitive recreation areas. 
But they fly in the face of the definition of Wilderness contained in Section 2(c) of the Wilderness 
Act: "...an area where the earth and its community of life are untrammeled by man. ..retaining its 
primeval character and influence. ..which is protected and managed so as to preserve its natural 
conditions...." 

Commercial interests are being granted defacto private "rights" through campsite 
reservations, and are allowed to rout inely violate the Wilderness Act's prohibition on permanent 
structures and installations . In the Frank Church-River or No Return Wilderness, outfitters were 
granted reserved camp sites, allowed to maintain caches of large items and to construct permanent 
structures (corrals, tent frames and floors, water supply systems, etc.). A federal court found this 
policy to clearly violate the Wilderness Act. Despite the court ruling, the Forest Service continues 
to sanction this practice in a number of other Wildernesses. 

Vocal special interests are allowed to dictate policy that circumvents the spirit and letter of 
the Wilderness Act . An example is the controversy surrounding the use of permanent structures 
and installations for rock climbing in Wilderness. Despite two legal opinions from its office of 
general council (OGC) stating that the installation of fixed anchors violates the Wilderness Act, the 
Forest Service allows this practice to continue. BLM is now proposing new regulations that would 
allow these permanent structures to be placed in wildernesses under its jurisdiction, even though 
they have not been allowed in wilderness study areas because, as the agency admits, they impair 
wilderness suitability. Some rock climbers and many agency personnel argue that since the 
"climbing" community has supported Wilderness designation, it deserves special treatment in 
wilderness management, and to deny this treatment could jeopardize support for future wilderness 
designations. We disagree, but more importantly the use of fixed anchors violates the Wilderness 
Act. All wilderness users must be treated equally, and must abide by the same rules. 
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Snow mobiles ha ve become a major source of Wilderness violations, and a mainr agency 
effort will be need^ to cunail this use . It used to be that the remoteness and rugged character of 
most wildernesses protected them from snowmobile trespass. But as groomed trails push closer to 
wilderness boundaries and snowmobiles get more and more powerful, wildernesses grow more 
vulnerable to vehicle trespass. The statistics are staggering: It is estimated there are thousands of 
violations in the Boundaiy Waters Canoe Area Wilderness alone each year. In the winter of 1996, 
there were 472 violations confimed in the Absarolca-Beartooth Wilderness, though only 7 
perpetrators were caught and cited. Significant trespass problems exist in other wildernesses in 
Colorado, Oregon, Montana, Utah, Wyoming and California. Keep in mind the number of 
violations confirmed is likely to be only a small part of the total number of trespasses. While some 
violations are undoubtedly accidental, the snowmobile user bears the responsibility for knowing 
where heishe is at all times and where it is legal to ride. 

Even with a strong law enforcement effort, and to date there hasn't been one, it is 
extremely difficult to catch most violators. Severe penalties are a necessary deterrent when the risk 
of getting caught is low. Wilderness Watch applauds those wilderness managers who have the 
courage and conviction to prosecute those who willfully violate the law! We also support and are 
participating in efforts to promote responsible riding and winter safety messages. We're 
convinced, however, that all the education in the world will do little to solve the problem without a 
strong law enforcement effort. 

Aircraft overflights and the landing of aircraft in Wilderness sipnificantlv compromises 
opportunities for solitude and causes unnecessary wildlife harassment in many Wiideme.sses . 

When the Federal Aviation Administration released its plan to reduce aircraft overflights in Grand 
Canyon National Park, it achieved the reduction in part by redirecting the flights over the Saddle 
Mountain Wilderness. To its credit, the Forest Service has stated its strong objection to this plan 
and to overflights of wildernesses adjacent to Rocky Mountain National Park. 

The Wilderness Act states that the use of aircraft where the use has "already become 
e,stablished, may be permitted to continue subject to such restrictions as the Secretary of 
Agriculture deems desirable." In some wildernesses, the landing of aircraft has increased to the 
point that wilderness values are non-exisienl in some places and al some times of year. Yet, there 
is very little regulation or monitoring of this use, nor is there any effort to assess the impacts of this 
use on wilderness visitors or wildlife. 

New techn ology promises to steal the "wild" from the Wilderness . Much of the technology 
used in wilderness today could not have been anticipated by the framers of the Wilderness Act, 
though they clearly intended to safeguard wilderness from growing mechanization and technology. 
The use of cellular phones, global positioning systems, laptops and other icons of our 
technological age is running amok in wilderness. Senator Hubert Humphrey, chief sponsor of the 
Wilderness Act, spoke to the need to limit this sort of equipment when he described wilderness 
areas as places .for people to make their way into...wiihout all of the so-called advances of 
modernization and technology,” Roderick Nash, author of Wildemes.s and the American Mind 
recently wrote, "Wilderness requires restraint: ...the poteniiai of communication's technology to 
impact adversely on wilderness once again requires the exercise of restraint. Motor vehicles and 
airplanes have been outlawed, and it may be lime to extend the protective net." The regulations 
prohibiting the use of motorized equipment should apply to ail machines powered by non-living 
power sources except for relatively benign devices like cameras and flashlights, which have been 
historically allowed by regulation. 

A recent column in the Wail Street Journal (3/20/97), written by Tom Vines, a member of 
the Carbon County (MT) Sheriffs Search and Rescue Team, put the issue in another perspective. 
The author notes that, traditionally, wilderness users understood and accepted the risks of traveling 
in wilderness. Indeed, they knew that a wilderness experience is dependent on the knowledge that 
you are at the mercy of nature and your own backcountry skills. "But", the author stated, "that 
spirit seems foreign to a new breed of 'outdoorsmen' who embrace the appearance but not the 
substance of adventure." He went on to make the point that despite the argument that these 
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electronic gadgets might provide a margin of safety, they more often needlessly strain search and 
rescue systems that are already stretched to the limit. 

Domestic livestock grazing is damaging many Wildernesses . The Wilderness Act allows 
for continued grazing where it was established prior to designation. The Act also charges 
wilderness managers with administering each area so as to preserve its wilderness character. 
Unfortunately, many managers perceive the allowance for grazing as limiting their authority and 
mandate to protect the Wilderness. As a result, some wildernesses are suffering unbelievable 
damage from inappropriate, and even illegal livestock grazing practices. Alpine meadows and 
riparian areas, have been the most heavily damaged. 

A case in point: On the Diamond Bar allotment in the Aldo Leopold and Gila Wildernesses, 
a former permittee has been grazing 900 cattle (triple the number Forest Service range studies 
indicate are sustainable) in trespass for nearly 16 months, even though a judge ordered their 
removal last December. The Forest Service has taken no direct action to remove the trespassing 
cows. The results have obviously been devastating to the range and wilderness resource. Had it 
not been for appeals and litigation by Wilderness Watch and other conservation groups, the Forest 
Service was set to construct more than a dozen stock tanks, several miles of fence, and other range 
"improvements" within the wilderness in an ill-conceived effort to maintain unsustainable livestock 
grazing levels. 

Administrative use of motorized equipment and permanent structures is becoming routine . 

A 1989 GAO study found that some administrative sites and other structures appear to exceed what 
is necessary for administering the wilderness. Recent Forest Service reports indicate that the 
number of limes motorized equipment is used by agency personnel in wilderness each year 
numbers in the hundreds. Is it any wonder that some wilderness users have a hard time 
understanding why certain actions aren't allowed by the public, when those very actions are 
routinely done by agency managers? Wilderness managers must be encouraged to set an example 
for other users to follow. 

Wilderness use is increasing, while the number of wilderness rangers declines . Recreation 
use has increased continuously since passage of the Wilderness Act. This increase isn't surprising 
given that the system has grown from 9 million acres in 1964 to 103 million acres, today. Recent 
studies show, however, that visitor use per acre is as high as it has ever been. In the 54 original 
national forest Wildernesses, visitation in 1994 was 86 percent higher than it was in 1965. 

Clearly, Americans love their Wilderness System and will continue to seek out its benefits in 
record numbers. 

At the same time record numbers of users are entering Wilderness, the management 
agencies seem to be downsizing their seasonal wilderness ranger staffs. These wilderness rangers 
are the backbone of the wilderness protection effort. The downsizing can't be explained simply by 
pointing to decreasing budgets. It's true that the wilderness budget for the Forest Service, for 
example, has decreased for each of the past two years. Looking at a longer time frame, however, 
indicates that the amount of money spent on wilderness management doubled (after inflation) 
between 1987 and 1996. Last year, Wilderness Watch had to raise $12,000 on a 50/50 cost-share 
basis to put full time wilderness rangers in the Mission Mountains Wilderness, even though the 
Flathead National Forest, under whose administration the Mission Mountains and a portion of the 
Bob Marshall Wilderness Complex lie, was allocated $857,000 for wilderness management. 

Where did all the money go? 

The National Wilderness Preservation System is the largest and finest land preservation 
system of its kind in the world. Other nations look to our's as guide for developing their own 
wilderness preservation systems. Americans are rightfully proud of their wilderness heritage and 
the commitment they have made to secure it for future generations. Congress must see to it that the 
wilderness system is given the attention it deserves from land managers. And Congress must also 
see to it that those managers who work to preserve the sanctity of wilderness and uphold the strict 
guidance in the Wilderness Act get the support they need. 


4 

Keeping It Wild! 

WILDERNESS WATCH • Box 9175 • Missoula. MT 59807 • (406) 542-2048 



189 


TESTIMONY OF DARR ELL KNUFFKE 
DIRECTOR, WESTERN OUTREACH, THE WILDER NESS SOCIETY 
BEFORE THE HOUSE RESOURCES COMMITTEE 
SUBCOMMITTEE ON FORESTS AND FOREST HEALTH 

APRIL 15, 1997 


Good morning Chairman Hansen and Chairman Chenoweth. My name is Darrell Knuffke, 
western outreach director for The Wilderness Society. I am pleased to be here today on behalf of 
the more than 320,000 members of my organization. 

We are here today to talk about wilderness and how we manage these special places. That 
discussion needs a context, Mr. Chairman, and the context must be the remarkable, and 
resoundingly American, National Wilderness Preservation System. Briefly, I want to make three 
major points; 

1. The National Wilderness Preservation System is a national treasure, protecting some of 
the most rugged and beautiful landscapes and biological systems on the planet. 

2. Americans are drawn to our wilderness areas, many of which are fragile in nature and 
can be damaged if not managed sensibly and protected from motorized use and other threats. 

3. Protection of our wilderness resources “for the American people of present and future 
generations” will require strong and consistent wilderness management and law enforcement, 
applied fairly and equally to all persons, regardless of rank or status. 

Fifty years ago this year, Aldo Leopold was completing work on his "Sand County 
Almanac," a work tSu has shaped a half century of conservation thought in this country. It was 
"Sand County Almanac” that gave us what we have come to call the land ethic. In one essay, 
entitled, "The Ecological Conscience," Leopold said this; "A thing is right only when it tends to 
preserve the integrity, stability and beauty of the community and the community includes the soil, 
waters, fauna and flora as well as people." The highest expression of that ideal is the National 
Wilderness Preservation System. 

Today, we have more than 600 wilderness areas in 44 states covering more than 100 
million acres of national land-in our forests, national parks, wildlife refuges, and the Bureau of 
Land Management's national heritage lands. Still, it is worth noting, our wilderness system 
accounts for no more than two percent of the total land area in the lower 48 states. It includes 
not just some of the most rugged and beautiful landscapes on the planet but all too often serves as 
a last refuge of biological diversity. And while the dollar value of wilderness defies easy 
reckoning, a number of studies tell us that its presence is a contributor to the economic vitality of 
places where it remains. 

For all its apparent size, our wild land resource is a fragile one. The threats to it are many 
and varied and our own love of wilderness and eagerness to use it are near the top of the list. 
Wilderness popularity grows. And by popularity here 1 mean both the number of Americans who 
strongly support the idea of wilderness and those who choose to use it, 
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I think it is a matter worth noting that we are here today at least partly in response to 
events that involved people going into their wilderness— perhaps inadvertently and ill-equipped, 
perhaps ill-advised, perhaps even illegally. But make no mistake, they were drawn to the 
wilderness. Millions of Americans are. 

Unfortunately, there are people who are drawn into wilderness for very different reasons— 
mainly to violate its safeguards. I live in far northern Minnesota, not far from the Boundary 
Waters Canoe Wilderness Area, the nation's most popular wilderness. There, the Forest Service 
reckons illegal snowmobile intrusions in the thousands annually. Seeing if you can get your sled 
into the Boundary Waters and out without getting caught is something of an unofficial sport and 
is certainly a hot topic in local gathering spots. 

These two pressures alone— more Americans wanting to use wilderness as it was meant to 
be used, a minority who disdain it and are witling to violate it— argue that it matters and matters 
greatly how we care for wilderness, use it, manage it. 

I would reach back for a moment, Mr. Chairman, and touch again on Aldo Leopold's 
essay, specifically his very clear inclusion of the notion that his ecological community includes not 
just the soil, the water, the flora and the fauna, but for people too. Wilderness is such a 
community and wilderness is about life and for people. 

It is also true that some who do not love wilderness— think we have too much set aside 
and devoutly oppose adding to it— argue that wilderness is somehow "anti-people." The Congress 
certainly didn't think so and neither do we. When the Congress passed the Wilderness Act of 
1964, it explained its decision in these words: " . . .to secure for the American people of present and 
future generations the benefits of an enduring resource of wilderness." 

Wilderness IS for people— for us as an idea, for us to embrace, for us to use. But 
wilderness is not first and not only for direct human use. And when we enter it we must do so on 
its terms, not ours, and in ways that respect and protect two things very specifically; the other 
values of wilderness that are intrinsic, less human-centered; and the opportunity of every 
wilderness visitor to find the essential wilderness that brought him there. 

At the threshold, then, wilderness is a place without motors-deliberately and specifically 
without motors. But not slavishly without motors, Mr. Chairman, not insanely and insensitively 
without motors. When human health and safety are at issue, that ideal must stand aside. And it 
does, There is, in our view, sufficient flexibility in the Wilderness Act itself to allow this, 
sufficient flexibility in the agencies' regulations to implement it. 

The decision to allow motor use in wilderness in these narrow circumstances will finally 
come down to an exercise in discretion by the humans closest to the situation and that is precisely 
where it should lodge. Because federal land managers are human, and fallible, not all of us will 
agree with every decision they make. We owe them some support. 

In our view, there is no such latitude available to land managers— or at least shouldn't be— 
when it comes to defending wilderness against motorized intrusions by private citizens. Those 
issues are absolutely clear cut, in our mind, and should be. When it comes to defending 
wilderness, there is only one line we have any hope of defending: that is the line between no 
motors and one. 

Consider the challenge facing wilderness managers. By definition, the places they try to 
protect for us are often big, mostly rugged, often remote. Access points are many; in winter. 
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practically liiratless. Land managers are too few, too far between, with too much to do, and often 
have too little money to do the best job passible. They are hopelessly outmatched in any effort to 
protect wilderness against the maclunes of those who are either careless about wilderness 
boundaries plainly antipathetic to them. 

Within this fiamework, there is room here for little tolerance; some would say none at all. 
And it matters little, either, whether the intrusion is deliberate or inadvertent. It is the proper 
business of the courts to weigh such gradations, it is the province of wilderness managers to keep 
the wilderness safe from motors unless life and safety are at issue. 

We may not say that we didn't know where the wilderness boundary was after motoring 
across it, any more tham we may say to a looming traffic cop that we didn't know what the speed 
limit was and hope to avoid a speeding ticket. It is everyone's responsibility to know the speed 
limit and it is every American's duty to help maintain the integrity of designated wilderness. The 
first step in that duty is knowing where it is. 

A woman in the San Luis Valley of southwestern Colorado, near the San Juan Wilderness, 
who is a snowmobiler and member of a local snowmobile club, said it pretty well. "As a 
snowmobiler, you should not be out there if you do not know the rules and regulations. 

Ignorance of the law is not an excuse You should know the boundaries, you should know your 
limitations and you should know your machine's limitations " 

That speaks to inadvertence— or at least to the use of ignorance as a defense. Defiance of 
the rules is another, and more serious, bu.siness. And if ignorance of wilderness boundaries is 
entitled to little discretion, defiance is entitled to none Not everyone agrees with every law on 
the books. But once a law is in place, it is the duty and responsibility of every American to adhere 
to it, to demand feir and equal enforcement. To demand as well equal application of the laws to 
all citizens, regardless of rank, status or celebrity. That seems so basic as to scarcely warrant 
saying. 


It is that simple willingness to obey the law, even when there seems little chance of 
punishment if we don't, that makes ours a civilized society. How many of us have sat late at night 
at a red light in a rural or deserted intersection wondering what sense it made but never seriously 
contemplating driving through the light. It is that willingness to obey the law that keeps us there 
till the light turns green. It is that willingness that keeps most able bodied drivers from parking in 
handicapped parking spaces, keeps us from saying, "what can it hurt; there's no one in it " 

Simple disagreement with a law, or a federal regulation, does not itself provide an 
automatic exemption from it. The management of wilderness and the enforcement of the laws and 
regulations are critical to the protection of this resource for future generations of Americans. 
Without some sort of means for managing and monitoring the use, or abuse, of wilderness, many 
outstanding wilderness areas would quickly become trampled playgrounds for those with little 
regard for the natural values of wilderness. 

If there is one point to be taken from today's hearing, it is that we must not, and cannot, 
take our wilderness capital for granted Education is the most important and effective tool we 
have to remind us all of what we have and how precious it is. Wliat we need, more than ever, is a 
greater recognition of the importance of wilderness, increased education and information about 
the damage people can cause if they are careless in wilderness 

Make no mistake, small actions by individuals do make a difference in the quality of 
wilderness and the quality of each person's experience with it. 
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In 1992, The Wilderness Society published, in partnership with the U.S. Forest Service, a 
citizen's guide to wilderness management. Included in that handbook is a set of general principles 
for managing, protecting, and ultimately enjoying America’s federal wilderness. Chief among 
those principles is the importance of preserving outstanding opportunities for solitude or a 
primitive and unconfined recreation experience. 

Again, these words from the Wilderness Act : "...it is the policy of the Congress to secure 
for the American people of present and future generations the benefits of an enduring resource of 
wilderness." This is the responsibility Congress placed on its own shoulders. 

What we need now, is political leadership in the Confess with the courage to stand by the 
law and praise those public land stewards who are doing their job with fairness and thoroughness. 
Thank you very much for your attention to these issues and the opportunity to share our 
concerns. 
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Executive Summary 

On the surface, the concurrent goals of equal 
accessibility and preservation of wilderness areas 
seem to be antithetical. However, at a closer look, 
we do not believe that is actually the case. It is 
not, in our estimation, a question of one goal or 
legal mandate taking precedence over another or 
superseding another. It is a question of finding 
effective ways to balance the intent of both and 
finding ways to provide the highest level access 
with the lowest level impact on the environment. 

Statement of Mr. David C. Park, Chief, Special 
Programs and Populations Branch, National Park 
Service, to the National Council on Disability on 
August 7, 1991. 


Introduction 

The primary goal of this document is to satisfy the requirement 
of Section 507(a) of the Americans With Disabilities Act (ADA) of 
1990. 


The National Council on Disability shall conduct a study and 
report on the effect that wilderness designations and 
wilderness land management practices have on the ability of 
individuals with disabilities to use and enjoy the National 
Wilderness Preservation System (NWPS) as established under 
the Wilderness Act (16 U.S.C. 1131 et seq.) 

The National Council on Disability (NCD) contracted with 
Wilderness Inquiry, Inc,, of Minneapolis, Minnesota, to help 
conduct this study. 


Background 

In 1964 Congress passed the Wilderness Act and established the 
National Wilderness Preservation System. The NWPS is made up of 
lands managed by federal agencies, including the U.S. Forest 
Service, the National Park Service, the U.S. Fish and Wildlife 
Servicpe and, more recently, the Bureau of Land Management. The 
NWPS is not an independent lands system. 

Over the years since its passage, some people have claimed that 
the Wilderness Act discriminates against the rights of persons 
with disabilities because it prohibits the use of motorized 
vehicles, mechanized transport, and other activities within 
federally designated wilderness areas — the NWPS. 
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In 1990 Congress passed the Americans With Disabilities Act 
(ADA) . The ADA specifically addresses the issue of wilderness 
access in Section 507 (o): 

(1) In General — Congress reaffirms that nothing in the 
Wilderness Act is to be construed as prohibiting the use of 
a wheelchair in a wilderness area by an individual whose 
disability reguires use of a wheelchair, and consistent with 
the wilderness Act no agency is required to provide any form 
of special treatment or accommodation, or to construct any 
facilities or modify any conditions of lands within a 
wilderness area to facilitate such use. 

(2) Definition — For the purposes of paragraph (l) , the term 
wheelchair means a device designed solely for use by a 
mobility-impaired person for locomotion, that is suitable 
for use in an indoor pedestrian area. 


Scope of study 

This study is intended to accomplish the following objectives: 

1. Review and summarize existing federal policies and 
regulations relevant to the issue of wilderness access by persons 
with disabilities, 

2. Survey federal unit managers of the NWPS to determine current 
levels of use by persons with disabilities, identify important 
issues, and solicit suggestions for ways that persons with 
disabilities can better utilize the NWPS. 

3. Survey programs and outfitters that have provided services to 
persons with disabilities in units of the NWPS to obtain 
recommendations and suggestions for improved access. 

4. Identify and survey users of the NWPS who have disabilities 
to document use, obtain measures of the enjoyment of the NWPS by 
persons with disabilities, and solicit suggestions on ways to 
improve the level of enjoyment of the NWPS by persons with 
disabilities. 


Limitations and methodology 

This study should be considered exploratory in nature. We 
believe that it fairly and factually represents the issues 
considered; however, as with any study, it is important to note 
its limitations in order to establish its validity. Readers are 
urged to review the sections on limitations and methodology 
before drawing conclusions on the contents of this report. 
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Federal management policies and practices 

The four federal agencies responsible for wilderness management 
have different policies and management practices regarding 
persons with disabilities. 

Three of these agencies — the National Park Service, the Forest 
Service, and the Bureau of Land Management allow the use of 
wheelchairs within the NWPS. The Fish and Wildlife Service 
currently does not have any policies regarding this issue; 
however, the agency has stated its intention to adopt policies 
similar to those of the other land managing agencies within 
Department of Interior. 

Forest Service policy does not allow the use of electric 
(motorized) wheelchairs in the NWPS. This policy appears to be 
in conflict with the definition of a wheelchair in Section 507 
(c) (2) of the ADA, which states: 

...the term wheelchair means a device designed solely for 
use by a mobility-impaired person for locomotion, that is 
suitable for use in an indoor pedestrian area. 

This definition is assumed to include all wheelchairs, whether 
motorized or not, provided that they are suitable for use in an 
indoor pedestrian area. 

Most NWPS managers (74 percent) do not make special provisions 
for wilderness area use by persons with disabilities. This 
appears to be consistent with Section 507(c)(1) of the Americans 
With Disabilities Act, which reads: 

...consistent with the Wilderness Act no agency is required 
to provide any form of special treatment or accommodation, 
or to construct any facilities or modify any conditions of 
lands within a wilderness area to facilitate such use. 

However, beyond the question of wheelchair use, there is a lack 
of specific guidelines on use of the NWPS by persons with 
disabilities, including issues such as trail width and toilets at 
established sites. 

Finally, there appears to be some confusion among NWPS field 
managers about policies regarding use by persons with 
disabilities and considerable differences in opinion about how 
best to serve persons with disabilities in the NWPS. 


Dse levels of the NWPS by persons with disabilities 

In response to the NCD survey, managers of NWPS units estimated 
that a total of 16,767 people with disabilities use the NWPS each 
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year. Unfortunately, it is impossible to verify the accuracy of 
these estimates or to extrapolate from the data collected to 
other NWPS units that did not respond to the survey or to the 
question. Therefore, no meaningful estimates about use of the 
NWPS by persons with disabilities can be given. A number of NWPS 
units that are used relatively frequently by persons with 
disabilities have been identified by wilderness managers, 
outfitters, and users with disabilities. 


Ability of persons with disabilities to enjoy the NWPS 

A significant majority of persons with disabilities surveyed very 
much enjoy the NWPS and 76 percent do not believe that the 
restrictions on mechanized use stated by the Wilderness Act 
diminish their ability to enjoy the wilderness. People with 
disabilities appear to visit the NWPS in the same ways and for 
the same reasons that people without disabilities do. 


Recommendations 

1. All federal agencies that manage the NWPS should adopt 
policies consistent with those stated in Section 507(c) of the 
Americans With Disabilities Act as soon as possible. 

2. Federal agencies should bring existing facilities outside of 
the NWPS up to code for use by persons with disabilities as soon 
as possible. This upgrade includes trailheads, par)cing 
facilities, restrooms, and telecommunications devices for the 
deaf (TDDs) in ranger stations. 

3. NWPS managing agencies should develop guidelines for special 
permits and modifications regarding use by persons with 
disabilities that are consistent with the wilderness Act. 

Agencies should be encouraged to facilitate NWPS use by persons 
with disabilities when such use is consistent with the Wilderness 
Act. Agencies are encouraged to wor)c with persons with 
disabilities, outfitters, and other programs that use the NWPS to 
develop these guidelines. 

4. NWPS unit managers should receive training to increase 
general awareness of disability issues and specific awareness of 
the policies and practices regarding use of the NWPS by persons 
with disabilities. 

5. Each agency should develop better information about what is 
available to persons with disabilities who want to use the NWPS. 
This information should be made readily available to the public. 
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Statement of Robert La Tourell Jr 
President Ely Outfitters Association 

As long as there have been visitors to the area of Northern Minnesota now known 
as the Boundary Waters Canoe Area, there have been businesses here catering to these 
visitor's needs. We are an integral part of the area and have a great deal of working 
knowledge about the area. Even though this is the case, our relationship over the years 
with the USFS has been a rocky one. Although we believe that the USES would benefit 
from having a working relationship with the outfitters and taking advantage of the 
knowledge that we possess of the area, this hasn't been the case. We hope, by brirging up 
the following examples of some of the problems that exist in our relationship with the 
USFS, that this will help to solve this situation and move us in a direction that would be 
better for all parties involved. 

A prime example of our problems can be seen in the planning process that 
preceded the latest BWCA Wilderness Management Plan. The USFS set up a process in 
which all people involved in the BWCA would get together and be set up in teams with a 
variety of backgrounds and interests being represented. These teams were then to come 
up with recommendations as to what direction the USFS should be taking in various 
matters dealing with the management of the BWCA These teams included USFS 
personnel. The outfitting industry was represented, and although we had some 
reservations about how it would work out based on past dealings with the USFS, we spent 
a tremendous amount of time and energy attending meetings and being a part of this long 
process during our busy summer months. We had been told that our input was important, 
and thought that we could be of some help in managing the area properly. We were 
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when the final plan came out, we were astonished. Recommendations that had 
been worked out were disregarded New, higjily restrictive use level policies were 
adopted. These were adopted even though USFS physical resource data showed that 
there would be no significant impact on the resource with any of the proposed use levels 
and that the process, which we had spent so much time involved in, did not recommend 
these actions. The new plan even contained very significant changes, some of which 
illegally changed wording of the 1978 BWCA Wilderness Act, that weren’t even discussed 
during the process At this point, we knew that the process was no more than the USFS 
going through the motions. 

Another example of our genuine concerns being disregarded concerns the permit 
system that governs our area. There is a quota level set up in the BWCA that limits the 
numbers of people entering the area I won't go into our differences on these use levels 
here, but what is of concern is whether these use levels are being met or not. Outfitters, as 
well as many other user groups, believe very strongly that they aren't. 

The way the system is now set up, many permits are being reserved and not used. 
People will mistakenly or purposefully reserve more permits than they finally end up using. 
Because of this, we are seeing situations where the permit quotas for certain areas are full, 
yet there isn't anyone there. Even though it is very well known among USFS personnel, 
BWCA users, and outfitters that this situation exists, the USFS has yet to adequately 
address this problem. In fact, when requesting information in regards to these "no-show" 
rates, we find that either no information exists or the information they have is incomplete 
at best and fails to address most areas of concern 
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Attempts to recommend modifications that would safeguard against these types of 
abuses of the permit system have been met with significant resistance. We are constantly 
told that we can't change anything at this point because the BWCA Management Plan 
won't allow it. This plan, seemingly more sacred that the Holy Bible, cannot be changed, 
we are continuously told. However, as the attached letter from the USES shows (USES 
letter. Reply to 1950), when it serves the purposes of the USES, the plan can be amended. 

In our everyday operations, individual outfitters have what is known as a co- 
operators agreement with the USES. With these agreements, approximately 50% of the 
total BWCA permits are issued by outfitters, which otherwise would have to be done by 
the USES. We receive no compensation for this service other than the fact that our 
customers can pick their pennits up on our premises rather than at a forest Seivice permit 
center. The USES is helped out tremendously as they are relieved of the extra expenses 
that would be involved in educating and issuing permits to these additional visitors to the 
BWCA. 

Recently, the outfitting industry was targeted to come under additional regulations 
( I know it is hard to believe that there could be more). The USES, in visits to the affected 
outfitters, told outfitters that if we didn't sign up for these new programs that we would be 
in jeopardy of losing our co-operators agreement. The regulations that they were 
explaining to us gave the USES ridiculous search and seizure rights on an outfitter's 
private land, as well as other questionable provisions. We had a right to be concerned, 
and the situation was made worse with our co-operator agreement being used as a threat 
against us Since that time many problems have arisen because of the inconsistencies of 
these policies and the special circumstances in our area These were our concerns before 
we were forced to comply. But big government knew better than we did and our input 
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Many more examples such as those previously listed could be cited. It is not a 
healthy situation for all parties involved in the BWCA. We need to progress past this type 
of behavior, and develop a relationship in which the USFS actually does value input from 
sources other than the politically powerful multi-million dollar preservationist groups. The 
outfitters look forw'ard to any progress towards this end, 

Respectftilly Submitted, 


Robert La Toureli Jr. 
President 

Ely Outfitters Association 
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United States Forest Superior 

Department of Service National 

Agriculture Forest 


Gunflint Ranger District 

P,0. Box 790 

Grand Marais, MN 55604 


Caring for the Land and Serving People 


Reply to: 1950 

Date: December 18. 1996 


Dear Friends; 

Happy holidays!! 

We are at an important stage in the Upper GunflirW analysis. We have completed the bulk of the analysis and 
would like your comments. This letter wiH teil you <Ux>ut a proposal addition of burning in the wilderness, 
explain about the review process and let you know which alternative I'm considering implementing. 

Prescribed Burning In the Bourtdary Waters Canoe Area Wilderness (BWCAW) 

I want to call to your attention to two areas where we are proposing using prescribed fire irs the BWCAW. The 
Two areas are by Poplar Lake and Caribou Rock Trail. The area inside the wilderness is part of a larger 
prescribed burn outside of the wilderness. By burning inside the wilderness we will be able to use natural 
barriers for fuelbreaks. thereby reducing costs, "rite purpose the prescribed burn in the wilderness is to 
reduce fuel hazard. No other activities are proposed In the BWCAW. 

Current Forest Plan direction does not allow rrtanagement ignition of fires in the wilderness. The Forest Plan 
would need to be amended to allow ttiese two projects. We are proposing to amend the Forest Plan for these 
areas only; the amendment would not change artything else in the Forest Plan. 

Tour Review of the Proposed Environmental Asssssment 

Attached is the proposed Environmental Assessment for your review and comrrjem. We have made some 
changes to the proposal based on comments from the public and additional field data. Some projects were 
dropped and under Alternative 3. some projects were added. 

Chapters 1 and 2 will give you an overview. They ^ve the who, what, when, where, why and how. Chapters 
3 and 4 are the meat of the document and describe the environmental effects of different alternatives. A 
separate document (enclosed), the Biological Evaiuaticm. gives a more detailed analysis of effects to threat- 
ened and endangered species. We will not be sending the Biological Evaluation again with the final assess- 
ment so please keep this one for your records. 

The comment period runs from December 23, 1 996 to January 27. 1 997. Your specific comments will help 
us develop a better project and make an inlormed decision. We will address your comments in an appendix 
to the final assessment and revise the assessmerrt if necessary. We will send a decision notice with the final 
assessment. 

Preliminary Preferred Alternative 

t have ryot made my d«:isiOT yet on which aiternative we will implement- However I have reviewed comm«its 
received and analysis thus far and have some thoughts about which alternative best meets the objectives 
erf the proposal, At this time, i am considering selecting Alternative 2. Here are some of my thoughts and 
reasons. 

1 I think there is a serious fire hazard in the Upper Qunflir^ area that needs to be addressed. It is a joint 
responsibility between land managers and property owners. Individuals who own land or improvements 
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assume some rtsk and responsibility when they build in a forest. LarwJ managers such as the Forest 
Service have a responsibility to manage the forest to improve health and reduce fuel hazard where 
appropriate. Alternative 2 dearly provides a larger reduction in the fuel hazard than Alternative 3 (see 
chapter 4 of the assessment). I do not think it is prudent to take 'no action' (Alternative 1) given the 
seriousness of the problem. 

2. I think it is important to keep and increase the pine component in the ecosystem. In the long term, taking 
no action (Alternative 1) would decrease the pirte component: alternative 2 would increase the pine. 

3. Visual quality is important in the Upper Qunflint area. From comments we’ve received over the years, 
people like an old forest look, they like vistas or views of features, they like some open or park like forests 
and some don’t like the look of dead balsam. For alternative 2 provides those types of viewing. The 
majority of the viewed forest would be in older age classes, there would be some small openings, some 
of the dead balsam along roads would be crushed making the existing forest more open and park like 
and the shelterwood cuts would also appear open and regenerate to pine. I know there would be effects 
to visuals in the short term but in the long term, alternative 2 would increase visual quality. 

4. Alternative 2 would contribute to the timber supf^. This was not the main objective of this project. 
However harvesting does reduce fueb as well as oMithbute to timber supply. This is an efficient way 
to accomplish two objectives. 

5. Alternative 2 would reinstate Fire in the ecosystem through prescribed burning. Prescribed burning is 
an important tool for fuel reduction and maintenance of pine ecosystems. Alternative 3 proposes more 
acres of burning than Alternative 2. Because the high amount of public concern about prescribed 
burning, 1 think it would be wiser to implement a smaller program and monitor public acceptance or 
reaction to it. 


I appreciate the interest you have shown in this project. If you have questions or want additional information 
contact Becky Spears or Terry Qokee at 21S-387-17S0. Send your written comments to the address on the 
letterhead by January 17, 1997. 

Best wishes for the New Year, 


Uo 

JO BARNIER 
Distria Ranger 
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Testimony before the House Subcommittee on National Parks 
& Public LandS/ and the House Subcommittee on Forests & 
Forest Health, for the Joint Oversight Hearing on 
Implementation of the wilderness Act 


April 15, 1997 


Submitted by the Access Fund, a Climbers Advocacy Organization 


Dear Members of the Subcommittees, , . 

The Access Fund, America's largest national climbers organization, is 
pleased to testify at the hearing on in^lementation of the Wilderness Act by 
the Forest Service and Bureau of Land Management. 

The Access Fund has -standing on the issue of wilderness management 
because a majority of our members climb in designated wilderness and lands 
under wilderness review. The Access Fund has been working on wilderness 
issues with the Forest Service, BLM, National Park Service, and US Fish & 
Wildlife Service since 1989. 

The Access Fund is compelled to testify at this hearing because new 
wilderness regulations proposed by the BI24 could eliminate climbing, as a use 
of many wilderness areas, and would diminish public safety in the enjoyment of 
wilderness . 

Moreover, there is a problematic lack of consistency between the federal 
wilderness management agencies on wilderness climbing policy. There should 
not be a different standard of protection, nor discrepancies in acceptable 
uses, from one wilderness area to the next and from one agency to another. 

The Access Fund wishes to express its strong support for wilderness, and 
for rigorous preservation of its values and resources. We also wish tO' 
express our profound disappointment with the BLM, which has dismissed public 
input and neglected to seek advice from its field officers in the promulgation 
of wilderness policy. The BLM's proposed new wilderness regulations 
criminalize an established and legitimate wilderness use, without precedent 
and without any basis in resource data. The net result of these new 
regulations would not be the salvation of wilderness from an incompatible use, 
but to reduce or eliminate an activity which defines wilderness, and to 
alienate a constituency which is inherently a defender and supporter of 
wilderness . 

The Access Fund requests that members of the Subcommittees remind the 
BLM that, restrictions on accepted wilderness uses which provide little benefit 
to wilderness resources and values conflict with established regulatory 
guidance and should be avoided. Generally, the Wilderness Act and the Code of 
Federal Regulations direct wilderness managers to maximize visitor freedom 
within the wilderness, and to minimize direct controls and restrictions. 

Direct controls on wilderness use should be applied only when they are 
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essential for protection of the wilderness resource and after indirect 
measures have failed. 

The Access Fund further requests that members of the Subcommittees 
recommend to the BLM that any new' regulations not make accepted wilderness 
uses more dangerous, allow visitors to be responsible for their own safety, 
preserve wilderness climbing opportunities, are consistent between all of the 
wilderness management agencies, and generally follow Senator Frank Church's 
“rule of reason" in the administration of wilderness. 


The Access Fund 

The Access Fund is a 501(c)3 non-profit conservation ancl advocacy 
organization representing the interests of America's technical rock and 
mountain climbers. There are an estimated 500,000 to one million active 
climbers in the United States today. A significant majority of our members 
climb in wilderness and would be adversely affected by new wilderness 
regulations proposed by the BLM. 

The Access Fund ' s mission is to keep climbing areas open, and to' 
conserve the climbing environment. To acconplish this mission the Access Fund 
acquires and manages land; provides funding for conservation and resource 
impact mitigation projects; develops, produces and distributes climbers 
education materials and programs; underwrites scientific studies relevant to 
climbing; and works closely with land managers and other interest groups in 
the planning and implementation of public lands management and policy. 

The Access Fund has conducted surveys of its membership and of the 
broader climbing community which show that a significant majority of climbers 
seek a wilderness climbing experience at least once during their climbing 
careers, and many climbers seek this experience regularly. Our surveys also 
indicate that climbers often place a higher value on wilderness climbing than 
on other climbing opportunities, and that- climbers are strong supporters of 
wilderness and its preservation. 

Since 1989, the Access Fund has been working directly with federal land 
managers and wilderness advocacy groups to establish a reasonable and 
sustainable policy for managing technical climbing in wilderness areas. We 
have participated in a formal task force convened by the Forest Service in 
1990 to make' recommendations on climbing policy. We have maintained regular . 
contact with wilderness managers both in Washington and at the field level. 

And we have negotiated with leading environmental groups to achieve an 
"understanding" of wilderness climbing, the unique equipment requirements of 
climbers, and' how climbing can be conducted and managed in wilderness to 
preserve wilderness character and values. 


Wilderness Climbing - Defined 

Wilderness climbing is a type of climbing experience characterized by 
greater solitude and adventure, often with greater risk, with longer 
approaches and more complicated descents than in front country areas . 
Wilderness climbing routes are typically multiple ropelengths in height, with 
high scenic value and opportunities for communion 'with wildlife and other 
elements of nature. Wilderness climbs often ascend peaks and pinnacles from 
which there is no easy way off, and descent must be accomplished by rappel. 
Wilderness climbing is "wilderness dependent," to use the agencies' parlance, 
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as the qualities which define the climbing es^erience in wilderness are unique 
to wilderness. 

A majority of Ajnerica’s aost historic.,, scenic, and challenging climbing 
resources are located in designated wilderness. The sheer walls of El Capitan 
and Half Dome in Yosemite National Park are in wilderness. Mt. Whitney, the 
highest point in the continental United States, is in wilderness. So are the 
vast majority of peaks throughout the Sierra Nevada, Cascade, and Rocky 
Mountain ranges. And tens of milli<»is of acres of public lands which offer ' •• 
remarkable climbing opportunities are currently proposed for wilderness 
designation, such as the amazing backcountry canyons of the BLM-managed Red 
Rock Canyon National Recreation Area in Nevada. 

One of the highest values for wilderness climbing is the opportunity to 
explore new terrain, to ascend a rock face or mountain by a route no one has 
traveled before. This opportunity is one of the core values of climbing, a 
value that per.meates climbing history and can .be considered to define, in 
part, the spirit of ciirobing. Thus this opportunity is important to all 
climbers, even if many climbers are content to climb established routes. 
Because this opportunity is different in wilderness than in non-wilderness, 
and because wilderness historically has provided this opportunity for 
climbers, this opportunity should be preserved under any wilderness management 
plan or program. 


The Issue: Use of "Fixed Anchors" in Wilderness 

Technical climbing entails significant, well-documented risks. To 
provide a margin of safety while ciirobing, climbers rely on a variety of 
specialized tools and techniques.. These tools and techniques have evolved .. 
over the past century to provide lighter, stronger, more reliable- protection 
while causing less damage to the climbing environment. 

One of. the mainstays of the climber's safety system are protection 
anchors, which connect the climber's rope to the rock, ice or snow. These 
small tools are mostly placed and then removed as a climbing team ascends a 
route, but occasionally are, 'fixed" (left in place). Fixed anchors may be 
required when climbers cross crackless sections .of rock, .and are always 
required when a technical descent (rappel) is the only, way off of a climb. 

Fixed anchors are usually difficult to see, even for climbers with a . 
practiced eye. The safest type of fixed anchor, and also the type that causes 
the least overall impact to the physical resource, is the expansion bolt r a . 
metal shaft typically 3/8'' wide by 2" in length (about the size of an average, 
man's little finger) with an ear-like "hanger" to which the climber's 
oarabiners (snap-links) are clipped. 

Probably 99% of all climbers never place a fixed anchor, anywhere. Only 
the first climbing party to ascend a new route typically places- fixed anchors, 
if any, and subsequent parties simply use those that are already in place. 
Climbers also bear the resjsonsibility for replacing (or choosing not to use) 
fixed anchors which through normal weathering and. the stresses of use become 
weakened and unsafe. In an emergency, however, climbers may need to place 
additional fixed anchors to evacuate themselves. 

Fixed anchors, including expansion bolts, have been, used by. climbers in 
wilderness for nearly sixty years. There is no evidence- that this use of this 
tool has degraded wilderness values. Field studies have shown that, despite. 
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the absence of government controls, fixed anchors have caused minimal 
disturbance to wilderness character and resources. Many Aveas have been 
des--ana ted.as_wilderne;f5 bv Concress e-^n though the use of fixed anchors was 
ccatgaon and well publicized there prior to their designation . 

Yet some wilderness managers believe this tool should no longer be 
permitted in wilderness. The BLM’s proposed new regulations would make i-t 
illegal to use any type of fixed anchor in BIJ4 wilderness. 

Wilderness climbs often require one or more fixed anchors to provide a 
reasonably safe and enjoyable wilderness experience. In most wilderness 
areas, few fixed anchors are required for climbing - their use has been 
infrequent and widely dispersed. The Access Fund believes this standard 
should be preserved. But BLM officials have suggested that if climbing cannot 
be accomplished in a wilderness area with even this minimal level of fixed 
anchor use, then climbing itself should be banned. 

It should be understood that protection anchors used by technical 
climbers in wilderness are solely and completely for the purpose of providing 
a margin of s&fety while climbing. Fixed anchors play an essential role in 
the climber’s safety system and must be allowed wherever climbing is allowed, 
if only for emergency situations. Climbers' protection anchors are not a 
convenience, and they are requisite for the activity (in other words, 
wilderness climbing cannot be acconplished with an expected minimum of safety 
without their occasional use). 


Specific Complaint: The BLM' a Proposed Wilderness 
Regulations Would Diminish Public Safety in the Enjoyment 
of Wilderness, Have No Precedent Nor Basis in the 
Wilderness Act, Are Not Consistent with policies in Effect 
or Being Considered by the Other Wilderness Management 
Agencies, and Fail to Balance Purism and Practicality in 
the Administration of Wilderness 

The Access Fund believes that fixed anchors are generally necessary for 
wilderness climbing, and are coirpatible with wilderness values and the 
guidance and mandates of the Wilderness Act. The Access Fund supports the 
consistent and reasonable management of wilderness climbing, including the use 
of fixed anchors. The Access Fund will support restrictions on this- use, 
where- such measures are necessary to protect wilderness character and values. 
For example, the Access Fund supports the general prohibition of power drills 
in wilderness (power drills are sometimes used to place expansion bolt 
anchors) . 

However, the Access Fund does not believe that the use of fixed anchors 
should be generally- prohibited in wilderness. We support a policy which, 
affirms the essential role fixed anchors play in the climber's safety system,' 
and which directs local wilderness managers to manage this use so as to 
preserve the unique qualities and resources of each wilderness area.. The 
Access Fund believes it is unnecessary, and even unconsci-onable, to make it 
illegal for climbers to use standard safety tools, which have had no 
appreciable adverse effect on wilderness, which make possible the wilderness 
climbing experience. 

Tt;e ELM'S proposed new wilderness regulations represent misguided and 
counter-productive wilderness management, for the following reasons: 
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(1) The proposed regulations are not consistent with policies in effect or 
proposed for the other wilderness managanent agencies'. All of the four 
wilderness management agencies, have -ccmsidered -promulgating new rules to guide 
management of climbing in wilderness*. lione of these, agencies have yet 
approved new regulations to this effect, and only the BLM has released draft 
rules for public comment. The National Park Service and Forest Service have 
far more wilderness climbing resources than the BLM under their purview, and 
have far greater experience: than the in managing, climbing in wilderness. 

It makes, no sense, and is. detrimental to the balanced and sustainable 
management of wilderness, for one management agency Co • implement policies 
which are inconsistent with wilderness policy- at the other wilderness 
agencies. . Inconsistent policy has the effect of making wilderness values, 
relative and subject to change from one wilderness area to thenext^ when the 
Wilderness Act requires that all wilderness must be managed by. the same rules 
and principles. 

The BLM, National Park Service. Forest Service, and US Fish & Wildlife 
Service should collectively determine, with substantial .. input from the public, 
the specific purpose and language of new. regulations intended to improve 
management of. wilderness climping. These agencies should then issue new 
regulations jointly, with a unified concept for implementation. The Access 
Fund would be pleased to offer its considerable financial and human resources . 
to assist with both the development of policy and its on-the-ground 
implementatior. . 

{ 2 ) The proposed regulations would diminish public safety in the enjoyment 
of wilderness, by making it illegal for climbers to use fixed safety anchors.. 
As explained above, fixed anchors are sometimes necessary for wilderness 
climbing, and in. nearly six decades of .use have caused liegiigible adverse 
impact to wilderness resources. Since the regulations do not prohibit 
climbing, only the use of essential climbing safety 'devices, their effect- is 
to render a welcome type of wilderness recreation more dangerous. 

For management purposes, the BLM should recognize and- affirm- that' some 
level of fixed anchor use must be allowed wherever climbing is allowed, if 
only for emergencies and for pro-active resource protection purposes., 

If Seems ludicrous ' .that climbers could -be penalized for rescuing 
themselves from severe storms or medical emergencies, where their retreat is 
enabled, by the' use. of fixed anchors. It seems equally ludicrous that, climbers 
should be prohibited from climbing in wilderness areas where climbing is not 
possible without the occasional use of fixed anchors, which are an . 
insignificant resource impact and which can be easily managed through "soff* 
measures such as visitor outreach and education to ensure that an undue 
proliferation does not threaten wilderness character. 

Aside from the liability implications the BLM 's proposed wilderness 
regulations raise, the question remains: whv is t his severe measure necessary? 

The BLM argues that the proposed regulations will allow local area 
managers to permit- fixed anchor use, under special order or a Blif management 
plan. But field officers will not be inclined or encouraged to countermand • 
national wilderness regulations, and it takes an average of seven years to 
complete a BLM comprehensive management plan. In the meantime, climbers will 
have to choose between climbing with little or no protection, violating the 
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law, or not climbing at all - essentially a moratorixun on a supposedly 
"welcome and appropriate" wilderness use. 

(3) The BLM's proposed wilderness regulations are unprecedented, and are not 
mandated by the Wilderniess Act or existing rules in the Code o£ Federal 
Regulations, 

Neither Congress nor any of the federal wilderness management agencies 
have previously determined that climbers' use of fixed anchors is so 
detrimental to wilderness that it must be prohibited. In fact, dozens of 
climbing areas where fixed anchors have been commonly used have been 
designated as wilderness since 1964. 

The Wilderness Act does not specifically allow or prohibit fixed anchors 
and other tools used for wilderness recreation which may represent an 
intrusion on the wilderness resource. Seme wilderness managers have suggested 
that fixed anchors should be considered “permanent improvements, " or a' type of 
"structure" or “installation," both of which 'are generally' prohibited by- the 
Wilderness Act. But no court has ever ruled on this issue, and the facto 
policy of all of the wilderness management agencies has been to consider fixed 
anchors "imprints of man" which- are "substantially unnoticeable" in 
wilderness. 

Moreover, the Wilderness Act provides discretionary authority to 
wilderness managers to allow various intrusions on the wilderness resource is 
they are . "necessary to meet miniTOim requirements for the administration of the 
[wilderness] area." Fixed anchors have previously been, andshould continue 
to be, considered "necessary to meet minimum requirements for the 
administration" of wilderness climbing areas, where these tools are required 
to provide a reasonably safe and enjoyable wilderness climbing ejqserience. 

There is no rule presently in the CFR which specifically prohibits or 
restricts the use of climbing safety anchors. General rules such as 36' CFR 
2.1 are intended to prevent vandalism and deliberate dan^ge to natural 
resources for no purpose - hot to eliminate activities which may- cause slight 
iinpacts to natural resources in the routine practice of a legitimate fonn of ' 
wilderness recreation. 

What the CFR does include are rules specifying "Wilderness will be made ' 
available for human use to the c^timum extent consistent with the maintenance 
of primitive conditions" (36 CFR §293.2 - Forest Service), and "Wilderness ■ 
will be made available for human use to the optimum extent consistent with the 
maintenance -of wilderness character" (43 CFR § 8560.0-6 - BLM) . 

(4) The BLM’s proposed regulations fail to balance purism with practicality 
in the administration of wilderness. 

Since every accepted use of wilderness has its associated resource 
iinpacts, and since many wilderness areas are so designated even though they 
have been modified by "permanent improvements" (such as dams, fences and 
mining equipment), it is virtually impossible to achieve the ideal wilderness 
described the 'Wilderness Act, Nonetheless, wilderness managers, and 
wilderness users, should strive to attain this ideal. 

However, in seeking to attain this ideal wilderness managers should not 
develop and promulgate so rigorous a policy for wilderness preservation that 
significant numbers of customary wilderness users are alienated. The public 
must have access to wilderness, through a variety of types of "primitive and 
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unconfined recreation," or they .will, not support' wilderness . If the, public 
does not support wilderness then Congress will not allocate the funding 
necessary to actaiinister wilderness properly. 

The.BLM's proposed wilderness regulations would sacrifice climbers' safe 
access to wilderness and would provide little, if any, benefit to wilderness 
resources and values, since fixed protection anchors cause insignificant 
ir^acts. Where is, -the balance in this soluticai? Until the. BLM or any other 
wilderness manag^nent agency can document that fixed climbing anchors are a 
serious threat to wilderness, then it should not waste its limited resources on 
making new rules, to eliminate this use, and thereby eliminate or severely 
limit climbing opportunities in wilderness. 


Request for Assistance . 

. The Access- Fund requests, that Rtei^ers of the SubcorErdttees support, the. 
appropriation of sufficient (increased) funding for administration of American 
Wilderness. In addition, we encourage the members to support legislation 
which pro'vides for additions to the National Wilderness Preservation System.. 
America- needs wilderness - .it's part of our collecti.ve psyche, and infuses our 
social and civic values. 

The Access Fund also requests that members of the Subcommittees remind 
the BLM that the American public experiences and values wilderness in a 
variety of ways. The citizenry will not support wilderness if access to this, 
national heritage is denied, or so restricted that all freedom, risk, and 
adventure - qualities Chat are intrinsic to and articulated by wilderness 
climbing - are lost. 

The Access Fund further requests that members of the Subcommittees 
recommend to the BT.iM that any new regulations be (1) consistent with already 
established wilderness rules in effect fcr the other wilderness management 
agencies, , and with any new' rules promulgated by the other agencies; ,{2} • 
preserve existing and new opportunities for wilderness climbing,, and for other 
legitimate and established recreational uses of wilderness which are 
consistent with the specific mandates of the Wilderness Act; (3) ensure that 
the public will not face increased risk and diminished personal safety in the 
enjoyment of wilderness; and (4; rely on Senator Frank Church's visionary 
“rule of reason* in the administration of wilderness (in 1977, Sen. Church 
clarified congressional intent in interpretation, of the Wilderness Act by 
stating that management agencies should use a “rule of reason" and "do. only 
what is necessary" to protect wilderness characteristics, and still provide for 
“human use and enjoyment' of wilderness). 


Sincerely 

((fpfvr/n,p^ 

SAM DAVIDSON 
Senior Policy Analyst 
The Access Fund 
Boulder., Colorado 
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March -28,1997 


Memorial weehend 1994 I was' camping an-d fishing -oh Basswood , Lake ' 
in the BWCA with... ray wife Jane.'-.We were flying. the U.,S, flag at our 
campsite, tied, between -two trees with the field of stars -toward an 
easterly direction, as stated in. the U.S. Flag Standards. Two people 
in U-S. Forest Service, uniforms -came into our campsite an.d asked.,, us 
to take the flag, down because it. wa.s'not in keeping with, the wil.dG.rness 
concept. We questioned them as to- what was wrong with it. They just 
insisted we should take ..it down. 

While they were in_ camp they also made us- take down a tnrp w.e' had : 
put up to shelter ..us from'the wind. They said.’tho ropes tying i-t down 
wore in some weeds and the ropes were destroying the natural fauna of 
the area'. 

As they left they once again .told- us .we had to take the.,; flag down. -I . 
did not take, it down and expected them, to return and I decided I would ! 
not take it down unless they issued a .citation stating it had to come 
down. They, did not return, -- 

I have been going .into the BW'CA for many years and long before it was 
the BWGA, Since the permit' system started I have always applied for a 
permit the fipst;dey they •a-.re'- issued -a’ftd had • received ' one, every- year. 
Since ..this- flag, incident I, ha.v.e .been ';denied a permit and the person I , 
have listed as an alternate on the permit has' applied also' and has 
likewise been denied, I feel this is more 'than "luck of the draw"., 

Two years ago. I applied for a permit to stay .overnight in the BWCA. 
over the July ^th holiday.' I was denied a permit into Basswood Lake 
because they were all taken according to the Forest Service. I- went to'-'! 
Ely, Minnesota and .stayed at White Iron Lake and my wife and I got a 
day permit '.for Dasswod Lake". When wearrived at- Basswod . Lake , ye found. '■ 
that not ohe of the campsite that we passed by had anyone camping there. 
We- saw. onl,y three boats on' the entire lake and find it hard to understand 
why noyovernight . permits, were available. 

It is imy .sincere hope the .BWCA will be accessable to all people who' 
have come to- enjoy: as much as I have. 
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